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ation involving the armed forces that is des-
ignated by the Secretary of Defense as a Na-
tional Contingency Operation. Whenever the 
Secretary designates an operation as a National 
Contingency Operation, the Secretary shall 
promptly transmit notice of that designation in 
writing to Congress. This section does not pro-
vide authority for the President or the Sec-
retary of Defense to carry out an operation, but 
applies to the Department of Defense mecha-
nisms by which funds are provided for oper-
ations that the armed forces are required to 
carry out under some other authority. 

(b) WAIVER OF REQUIREMENT TO REIMBURSE 
SUPPORT UNITS.—(1) When an operating unit of 
the armed forces participating in a National 
Contingency Operation receives support services 
from a support unit of the armed forces that op-
erates through the Defense Business Operations 
Fund (or a successor fund), that operating unit 
need not reimburse that support unit for the in-
cremental costs incurred by the support unit in 
providing such support, notwithstanding any 
other provision of law or Government account-
ing practice. 

(2) The amounts which but for paragraph (1) 
would be required to be reimbursed to a support 
unit shall be recorded as an expense attributable 
to the operation and shall be accounted for sepa-
rately. 

(3) The total of the unreimbursed sums for all 
National Contingency Operations may not ex-
ceed $300,000,000 at any one time. 

(c) FINANCIAL PLAN FOR CONTINGENCY OPER-
ATIONS.—(1) Within two months of the beginning 
of any National Contingency Operation, the Sec-
retary of Defense shall submit to Congress a fi-
nancial plan for the operation that sets forth 
the manner by which the Secretary proposes to 
obtain funds for the full cost to the United 
States of the operation. 

(2) The plan shall specify in detail how the 
Secretary proposes to make the Defense Busi-
ness Operations Fund (or a successor fund) 
whole again. 

(d) INCREMENTAL COSTS.—For purposes of this 
section, incremental costs of the Department of 
Defense with respect to an operation are the 
costs that are directly attributable to the oper-
ation and that are otherwise chargeable to ac-
counts available for operation and maintenance 
or for military personnel. Any costs which are 
otherwise chargeable to accounts available for 
procurement may not be considered to be incre-
mental costs for purposes of this section. 

(e) INCREMENTAL PERSONNEL COSTS ACCOUNT.— 
There is hereby established in the Department 
of Defense a reserve fund to be known as the 
‘‘National Contingency Operation Personnel 
Fund’’. Amounts in the fund shall be available 
for incremental military personnel costs attrib-
utable to a National Contingency Operation. 
Amounts in the fund remain available until ex-
pended. 

(f) COORDINATION WITH WAR POWERS RESOLU-
TION.—This section may not be construed as al-
tering or superseding the War Powers Resolu-
tion. This section does not provide authority to 
conduct a National Contingency Operation or 
any other operation. 

(g) GAO COMPLIANCE REVIEWS.—The Comptrol-
ler General of the United States shall from time 

to time, and when requested by a committee of 
Congress, conduct a review of the defense con-
tingency funding structure under this section to 
determine whether the Department of Defense is 
complying with the requirements and limita-
tions of this section. 

(h) DEFINITION.—In this section, the term ‘‘Na-
tional Contingency Operation’’ means a military 
operation that is designated by the Secretary of 
Defense as an operation the cost of which, when 
considered with the cost of other ongoing or po-
tential military operations, is expected to have 
a negative effect on training and readiness. 

(Added Pub. L. 103–160, div. A, title XI, 
§ 1108(a)(1), Nov. 30, 1993, 107 Stat. 1751.) 

REFERENCES IN TEXT 

The War Powers Resolution, referred to in subsec. (f), 
is Pub. L. 93–148, Nov. 7, 1973, 87 Stat. 555, which is clas-
sified generally to chapter 33 (§ 1541 et seq.) of Title 50, 
War and National Defense. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1541 of Title 50 and Tables. 

§ 128. Physical protection of special nuclear ma-
terial: limitation on dissemination of unclas-
sified information 

(a)(1) In addition to any other authority or re-
quirement regarding protection from dissemina-
tion of information, and subject to section 
552(b)(3) of title 5, the Secretary of Defense, with 
respect to special nuclear materials, shall pre-
scribe such regulations, after notice and oppor-
tunity for public comment thereon, or issue 
such orders as may be necessary to prohibit the 
unauthorized dissemination of unclassified in-
formation pertaining to security measures, in-
cluding security plans, procedures, and equip-
ment for the physical protection of special nu-
clear material. 

(2) The Secretary may prescribe regulations or 
issue orders under paragraph (1) to prohibit the 
dissemination of any information described in 
such paragraph only if and to the extent that 
the Secretary determines that the unauthorized 
dissemination of such information could reason-
ably be expected to have a significant adverse 
effect on the health and safety of the public or 
the common defense and security by signifi-
cantly increasing the likelihood of— 

(A) illegal production of nuclear weapons, or 
(B) theft, diversion, or sabotage of special 

nuclear materials, equipment, or facilities. 

(3) In making a determination under para-
graph (2), the Secretary may consider what the 
likelihood of an illegal production, theft, diver-
sion, or sabotage referred to in such paragraph 
would be if the information proposed to be pro-
hibited from dissemination under this section 
were at no time available for dissemination. 

(4) The Secretary shall exercise his authority 
under this subsection to prohibit the dissemina-
tion of any information described in paragraph 
(1)— 

(A) so as to apply the minimum restrictions 
needed to protect the health and safety of the 
public or the common defense and security; 
and 

(B) upon a determination that the unauthor-
ized dissemination of such information could 
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reasonably be expected to result in a signifi-
cant adverse effect on the health and safety of 
the public or the common defense and security 
by significantly increasing the likelihood of— 

(i) illegal production of nuclear weapons, 
or 

(ii) theft, diversion, or sabotage of nuclear 
materials, equipment, or facilities. 

(b) Nothing in this section shall be construed 
to authorize the Secretary to withhold, or to au-
thorize the withholding of, information from the 
appropriate committees of the Congress. 

(c) Any determination by the Secretary con-
cerning the applicability of this section shall be 
subject to judicial review pursuant to section 
552(a)(4)(B) of title 5. 

(d) The Secretary shall prepare on an annual 
basis a report to be made available upon the re-
quest of any interested person, detailing the 
Secretary’s application during that period of 
each regulation or order prescribed or issued 
under this section. In particular, such report 
shall— 

(1) identify any information protected from 
disclosure pursuant to such regulation or 
order; 

(2) specifically state the Secretary’s jus-
tification for determining that unauthorized 
dissemination of the information protected 
from disclosure under such regulation or order 
could reasonably be expected to have a signifi-
cant adverse effect on the health and safety of 
the public or the common defense and security 
by significantly increasing the likelihood of il-
legal production of nuclear weapons or the 
theft, diversion, or sabotage of special nuclear 
materials, equipment, or facilities, as speci-
fied under subsection (a); and 

(3) provide justification that the Secretary 
has applied such regulation or order so as to 
protect from disclosure only the minimum 
amount of information necessary to protect 
the health and safety of the public or the com-
mon defense and security. 

(Added Pub. L. 100–180, div. A, title XI, § 1123(a), 
Dec. 4, 1987, 101 Stat. 1149; amended Pub. L. 
101–510, div. A, title XIII, § 1311(1), Nov. 5, 1990, 
104 Stat. 1669.) 

PRIOR PROVISIONS 

A prior section 128 was renumbered section 421 of this 
title. 

AMENDMENTS 

1990—Subsec. (d). Pub. L. 101–510 substituted ‘‘on an 
annual basis’’ for ‘‘on a quarterly basis’’. 

§ 129. Prohibition of certain civilian personnel 
management constraints 

(a) The civilian personnel of the Department 
of Defense shall be managed each fiscal year 
solely on the basis of and consistent with (1) the 
workload required to carry out the functions 
and activities of the department and (2) the 
funds made available to the department for such 
fiscal year. The management of such personnel 
in any fiscal year shall not be subject to any 
man-year constraint or limitation. 

(b) The number of, and the amount of funds 
available to be paid to, indirectly funded Gov-

ernment employees of the Department of De-
fense may not be— 

(1) subject to any constraint or limitation on 
the number of such personnel who may be em-
ployed on the last day of a fiscal year; 

(2) managed on the basis of any end- 
strength; or 

(3) controlled under any policy of the Sec-
retary of a military department for control of 
civilian manpower resources. 

(c) In this section, the term ‘‘indirectly funded 
Government employees’’ means civilian employ-
ees of the Department of Defense— 

(1) who are employed by industrial-type ac-
tivities or commercial-type activities de-
scribed in section 2208 of this title; and 

(2) whose salaries and benefits are funded 
from sources other than appropriated funds. 

(Added Pub. L. 97–86, title IX, § 904(a), Dec. 1, 
1981, 95 Stat. 1114, § 140b; renumbered § 129, Pub. 
L. 99–433, title I, § 101(a)(3), Oct. 1, 1986, 100 Stat. 
994; amended Pub. L. 99–661, div. A, title V, § 533, 
Nov. 14, 1986, 100 Stat. 3873; Pub. L. 102–190, div. 
A, title III, § 312(b), Dec. 5, 1991, 105 Stat. 1335.) 

AMENDMENTS 

1991—Subsec. (a). Pub. L. 102–190 substituted ‘‘depart-
ment and (2)’’ for ‘‘department, (2)’’ and struck out 
‘‘, and (3) the authorized end strength for the civilian 
personnel of the department for such fiscal year’’ at 
end of first sentence. 

1986—Pub. L. 99–661 designated existing provisions as 
subsec. (a) and added subsecs. (b) and (c). 

Pub. L. 99–433 renumbered section 140b of this title as 
this section. 

§ 129a. General personnel policy 

The Secretary of Defense shall use the least 
costly form of personnel consistent with mili-
tary requirements and other needs of the De-
partment. In developing the annual personnel 
authorization requests to Congress and in carry-
ing out personnel policies, the Secretary shall— 

(1) consider particularly the advantages of 
converting from one form of personnel (mili-
tary, civilian, or private contract) to another 
for the performance of a specified job; and 

(2) include in each manpower requirements 
report submitted under section 115a of this 
title a complete justification for converting 
from one form of personnel to another. 

(Added Pub. L. 101–510, div. A, title XIV, 
§ 1483(b)(2), Nov. 5, 1990, 104 Stat. 1715.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-
tained in section 115(b)(5) of this title, prior to repeal 
by Pub. L. 101–510, § 1483(a). 

PROHIBITION ON USE OF FUNDS TO ASSIGN SUPER-
VISOR’S TITLE OR GRADE BASED UPON NUMBER OF 
PEOPLE SUPERVISED 

Pub. L. 104–61, title VIII, § 8031, Dec. 1, 1995, 109 Stat. 
658, provided that: ‘‘None of the funds appropriated dur-
ing the current fiscal year and hereafter, may be used 
by the Department of Defense to assign a supervisor’s 
title or grade when the number of people he or she su-
pervises is considered as a basis for this determination: 
Provided, That savings that result from this provision 
are represented as such in future budget proposals.’’ 

Similar provisions were contained in the following 
prior appropriation acts: 


