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meet the transition objectives for the child set 
out in that program. 

(6) Children with disabilities in adult prisons 

(A) In general 

The following requirements do not apply 
to children with disabilities who are con-
victed as adults under State law and incar-
cerated in adult prisons: 

(i) The requirements contained in sec-
tion 1412(a)(17) of this title and paragraph 
(1)(A)(v) of this subsection (relating to par-
ticipation of children with disabilities in 
general assessments). 

(ii) The requirements of subclauses (I) 
and (II) of paragraph (1)(A)(vii) of this sub-
section (relating to transition planning 
and transition services), do not apply with 
respect to such children whose eligibility 
under this subchapter will end, because of 
their age, before they will be released from 
prison. 

(B) Additional requirement 

If a child with a disability is convicted as 
an adult under State law and incarcerated in 
an adult prison, the child’s IEP Team may 
modify the child’s IEP or placement not-
withstanding the requirements of section 
1412(a)(5)(A) of this title and subsection 
(d)(1)(A) of this section if the State has dem-
onstrated a bona fide security or compelling 
penological interest that cannot otherwise 
be accommodated. 

(e) Construction 

Nothing in this section shall be construed to 
require the IEP Team to include information 
under one component of a child’s IEP that is al-
ready contained under another component of 
such IEP. 

(f) Educational placements 

Each local educational agency or State edu-
cational agency shall ensure that the parents of 
each child with a disability are members of any 
group that makes decisions on the educational 
placement of their child. 

(Pub. L. 91–230, title VI, § 614, as added Pub. L. 
105–17, title I, § 101, June 4, 1997, 111 Stat. 81.) 
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§ 1415. Procedural safeguards 

(a) Establishment of procedures 

Any State educational agency, State agency, 
or local educational agency that receives assist-
ance under this subchapter shall establish and 
maintain procedures in accordance with this 
section to ensure that children with disabilities 
and their parents are guaranteed procedural 
safeguards with respect to the provision of free 
appropriate public education by such agencies. 

(b) Types of procedures 

The procedures required by this section shall 
include— 

(1) an opportunity for the parents of a child 
with a disability to examine all records relat-
ing to such child and to participate in meet-
ings with respect to the identification, evalua-
tion, and educational placement of the child, 
and the provision of a free appropriate public 
education to such child, and to obtain an inde-
pendent educational evaluation of the child; 

(2) procedures to protect the rights of the 
child whenever the parents of the child are not 
known, the agency cannot, after reasonable ef-
forts, locate the parents, or the child is a ward 
of the State, including the assignment of an 
individual (who shall not be an employee of 
the State educational agency, the local edu-
cational agency, or any other agency that is 
involved in the education or care of the child) 
to act as a surrogate for the parents; 

(3) written prior notice to the parents of the 
child whenever such agency— 

(A) proposes to initiate or change; or 
(B) refuses to initiate or change; 

the identification, evaluation, or educational 
placement of the child, in accordance with 
subsection (c) of this section, or the provision 
of a free appropriate public education to the 
child; 

(4) procedures designed to ensure that the 
notice required by paragraph (3) is in the na-
tive language of the parents, unless it clearly 
is not feasible to do so; 

(5) an opportunity for mediation in accord-
ance with subsection (e) of this section; 

(6) an opportunity to present complaints 
with respect to any matter relating to the 
identification, evaluation, or educational 
placement of the child, or the provision of a 
free appropriate public education to such 
child; 

(7) procedures that require the parent of a 
child with a disability, or the attorney rep-
resenting the child, to provide notice (which 
shall remain confidential)— 

(A) to the State educational agency or 
local educational agency, as the case may 
be, in the complaint filed under paragraph 
(6); and 
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(B) that shall include— 
(i) the name of the child, the address of 

the residence of the child, and the name of 
the school the child is attending; 

(ii) a description of the nature of the 
problem of the child relating to such pro-
posed initiation or change, including facts 
relating to such problem; and 

(iii) a proposed resolution of the problem 
to the extent known and available to the 
parents at the time; and 

(8) procedures that require the State edu-
cational agency to develop a model form to as-
sist parents in filing a complaint in accord-
ance with paragraph (7). 

(c) Content of prior written notice 

The notice required by subsection (b)(3) of this 
section shall include— 

(1) a description of the action proposed or re-
fused by the agency; 

(2) an explanation of why the agency pro-
poses or refuses to take the action; 

(3) a description of any other options that 
the agency considered and the reasons why 
those options were rejected; 

(4) a description of each evaluation proce-
dure, test, record, or report the agency used as 
a basis for the proposed or refused action; 

(5) a description of any other factors that 
are relevant to the agency’s proposal or re-
fusal; 

(6) a statement that the parents of a child 
with a disability have protection under the 
procedural safeguards of this subchapter and, 
if this notice is not an initial referral for eval-
uation, the means by which a copy of a de-
scription of the procedural safeguards can be 
obtained; and 

(7) sources for parents to contact to obtain 
assistance in understanding the provisions of 
this subchapter. 

(d) Procedural safeguards notice 

(1) In general 

A copy of the procedural safeguards avail-
able to the parents of a child with a disability 
shall be given to the parents, at a minimum— 

(A) upon initial referral for evaluation; 
(B) upon each notification of an individ-

ualized education program meeting and upon 
reevaluation of the child; and 

(C) upon registration of a complaint under 
subsection (b)(6) of this section. 

(2) Contents 

The procedural safeguards notice shall in-
clude a full explanation of the procedural safe-
guards, written in the native language of the 
parents, unless it clearly is not feasible to do 
so, and written in an easily understandable 
manner, available under this section and 
under regulations promulgated by the Sec-
retary relating to— 

(A) independent educational evaluation; 
(B) prior written notice; 
(C) parental consent; 
(D) access to educational records; 
(E) opportunity to present complaints; 
(F) the child’s placement during pendency 

of due process proceedings; 

(G) procedures for students who are sub-
ject to placement in an interim alternative 
educational setting; 

(H) requirements for unilateral placement 
by parents of children in private schools at 
public expense; 

(I) mediation; 
(J) due process hearings, including require-

ments for disclosure of evaluation results 
and recommendations; 

(K) State-level appeals (if applicable in 
that State); 

(L) civil actions; and 
(M) attorneys’ fees. 

(e) Mediation 

(1) In general 

Any State educational agency or local edu-
cational agency that receives assistance under 
this subchapter shall ensure that procedures 
are established and implemented to allow par-
ties to disputes involving any matter de-
scribed in subsection (b)(6) of this section to 
resolve such disputes through a mediation 
process which, at a minimum, shall be avail-
able whenever a hearing is requested under 
subsection (f ) or (k) of this section. 

(2) Requirements 

Such procedures shall meet the following re-
quirements: 

(A) The procedures shall ensure that the 
mediation process— 

(i) is voluntary on the part of the par-
ties; 

(ii) is not used to deny or delay a par-
ent’s right to a due process hearing under 
subsection (f) of this section, or to deny 
any other rights afforded under this sub-
chapter; and 

(iii) is conducted by a qualified and im-
partial mediator who is trained in effec-
tive mediation techniques. 

(B) A local educational agency or a State 
agency may establish procedures to require 
parents who choose not to use the mediation 
process to meet, at a time and location con-
venient to the parents, with a disinterested 
party who is under contract with— 

(i) a parent training and information 
center or community parent resource cen-
ter in the State established under section 
1482 or 1483 of this title; or 

(ii) an appropriate alternative dispute 
resolution entity; 

to encourage the use, and explain the bene-
fits, of the mediation process to the parents. 

(C) The State shall maintain a list of indi-
viduals who are qualified mediators and 
knowledgeable in laws and regulations relat-
ing to the provision of special education and 
related services. 

(D) The State shall bear the cost of the 
mediation process, including the costs of 
meetings described in subparagraph (B). 

(E) Each session in the mediation process 
shall be scheduled in a timely manner and 
shall be held in a location that is convenient 
to the parties to the dispute. 

(F) An agreement reached by the parties to 
the dispute in the mediation process shall be 
set forth in a written mediation agreement. 
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(G) Discussions that occur during the me-
diation process shall be confidential and 
may not be used as evidence in any subse-
quent due process hearings or civil proceed-
ings and the parties to the mediation process 
may be required to sign a confidentiality 
pledge prior to the commencement of such 
process. 

(f) Impartial due process hearing 

(1) In general 

Whenever a complaint has been received 
under subsection (b)(6) or (k) of this section, 
the parents involved in such complaint shall 
have an opportunity for an impartial due proc-
ess hearing, which shall be conducted by the 
State educational agency or by the local edu-
cational agency, as determined by State law 
or by the State educational agency. 

(2) Disclosure of evaluations and recommenda-
tions 

(A) In general 

At least 5 business days prior to a hearing 
conducted pursuant to paragraph (1), each 
party shall disclose to all other parties all 
evaluations completed by that date and rec-
ommendations based on the offering party’s 
evaluations that the party intends to use at 
the hearing. 

(B) Failure to disclose 

A hearing officer may bar any party that 
fails to comply with subparagraph (A) from 
introducing the relevant evaluation or rec-
ommendation at the hearing without the 
consent of the other party. 

(3) Limitation on conduct of hearing 

A hearing conducted pursuant to paragraph 
(1) may not be conducted by an employee of 
the State educational agency or the local edu-
cational agency involved in the education or 
care of the child. 

(g) Appeal 

If the hearing required by subsection (f) of this 
section is conducted by a local educational 
agency, any party aggrieved by the findings and 
decision rendered in such a hearing may appeal 
such findings and decision to the State edu-
cational agency. Such agency shall conduct an 
impartial review of such decision. The officer 
conducting such review shall make an independ-
ent decision upon completion of such review. 

(h) Safeguards 

Any party to a hearing conducted pursuant to 
subsection (f) or (k) of this section, or an appeal 
conducted pursuant to subsection (g) of this sec-
tion, shall be accorded— 

(1) the right to be accompanied and advised 
by counsel and by individuals with special 
knowledge or training with respect to the 
problems of children with disabilities; 

(2) the right to present evidence and con-
front, cross-examine, and compel the attend-
ance of witnesses; 

(3) the right to a written, or, at the option of 
the parents, electronic verbatim record of 
such hearing; and 

(4) the right to written, or, at the option of 
the parents, electronic findings of fact and de-

cisions (which findings and decisions shall be 
made available to the public consistent with 
the requirements of section 1417(c) of this title 
(relating to the confidentiality of data, infor-
mation, and records) and shall also be trans-
mitted to the advisory panel established pur-
suant to section 1412(a)(21) of this title). 

(i) Administrative procedures 

(1) In general 

(A) Decision made in hearing 

A decision made in a hearing conducted 
pursuant to subsection (f) or (k) of this sec-
tion shall be final, except that any party in-
volved in such hearing may appeal such deci-
sion under the provisions of subsection (g) of 
this section and paragraph (2) of this sub-
section. 

(B) Decision made at appeal 

A decision made under subsection (g) of 
this section shall be final, except that any 
party may bring an action under paragraph 
(2) of this subsection. 

(2) Right to bring civil action 

(A) In general 

Any party aggrieved by the findings and 
decision made under subsection (f) or (k) of 
this section who does not have the right to 
an appeal under subsection (g) of this sec-
tion, and any party aggrieved by the find-
ings and decision under this subsection, 
shall have the right to bring a civil action 
with respect to the complaint presented pur-
suant to this section, which action may be 
brought in any State court of competent ju-
risdiction or in a district court of the United 
States without regard to the amount in con-
troversy. 

(B) Additional requirements 

In any action brought under this para-
graph, the court— 

(i) shall receive the records of the admin-
istrative proceedings; 

(ii) shall hear additional evidence at the 
request of a party; and 

(iii) basing its decision on the preponder-
ance of the evidence, shall grant such re-
lief as the court determines is appropriate. 

(3) Jurisdiction of district courts; attorneys’ 
fees 

(A) In general 

The district courts of the United States 
shall have jurisdiction of actions brought 
under this section without regard to the 
amount in controversy. 

(B) Award of attorneys’ fees 

In any action or proceeding brought under 
this section, the court, in its discretion, may 
award reasonable attorneys’ fees as part of 
the costs to the parents of a child with a dis-
ability who is the prevailing party. 

(C) Determination of amount of attorneys’ 
fees 

Fees awarded under this paragraph shall 
be based on rates prevailing in the commu-
nity in which the action or proceeding arose 
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for the kind and quality of services fur-
nished. No bonus or multiplier may be used 
in calculating the fees awarded under this 
subsection. 

(D) Prohibition of attorneys’ fees and related 
costs for certain services 

(i) Attorneys’ fees may not be awarded and 
related costs may not be reimbursed in any 
action or proceeding under this section for 
services performed subsequent to the time of 
a written offer of settlement to a parent if— 

(I) the offer is made within the time pre-
scribed by Rule 68 of the Federal Rules of 
Civil Procedure or, in the case of an ad-
ministrative proceeding, at any time more 
than 10 days before the proceeding begins; 

(II) the offer is not accepted within 10 
days; and 

(III) the court or administrative hearing 
officer finds that the relief finally ob-
tained by the parents is not more favor-
able to the parents than the offer of settle-
ment. 

(ii) Attorneys’ fees may not be awarded re-
lating to any meeting of the IEP Team un-
less such meeting is convened as a result of 
an administrative proceeding or judicial ac-
tion, or, at the discretion of the State, for a 
mediation described in subsection (e) of this 
section that is conducted prior to the filing 
of a complaint under subsection (b)(6) or (k) 
of this section. 

(E) Exception to prohibition on attorneys’ 
fees and related costs 

Notwithstanding subparagraph (D), an 
award of attorneys’ fees and related costs 
may be made to a parent who is the prevail-
ing party and who was substantially justi-
fied in rejecting the settlement offer. 

(F) Reduction in amount of attorneys’ fees 

Except as provided in subparagraph (G), 
whenever the court finds that— 

(i) the parent, during the course of the 
action or proceeding, unreasonably pro-
tracted the final resolution of the con-
troversy; 

(ii) the amount of the attorneys’ fees 
otherwise authorized to be awarded unrea-
sonably exceeds the hourly rate prevailing 
in the community for similar services by 
attorneys of reasonably comparable skill, 
reputation, and experience; 

(iii) the time spent and legal services 
furnished were excessive considering the 
nature of the action or proceeding; or 

(iv) the attorney representing the parent 
did not provide to the school district the 
appropriate information in the due process 
complaint in accordance with subsection 
(b)(7) of this section; 

the court shall reduce, accordingly, the 
amount of the attorneys’ fees awarded under 
this section. 

(G) Exception to reduction in amount of at-
torneys’ fees 

The provisions of subparagraph (F) shall 
not apply in any action or proceeding if the 

court finds that the State or local edu-
cational agency unreasonably protracted the 
final resolution of the action or proceeding 
or there was a violation of this section. 

(j) Maintenance of current educational place-
ment 

Except as provided in subsection (k)(7) of this 
section, during the pendency of any proceedings 
conducted pursuant to this section, unless the 
State or local educational agency and the par-
ents otherwise agree, the child shall remain in 
the then-current educational placement of such 
child, or, if applying for initial admission to a 
public school, shall, with the consent of the par-
ents, be placed in the public school program 
until all such proceedings have been completed. 

(k) Placement in alternative educational setting 

(1) Authority of school personnel 

(A) School personnel under this section may 
order a change in the placement of a child 
with a disability— 

(i) to an appropriate interim alternative 
educational setting, another setting, or sus-
pension, for not more than 10 school days (to 
the extent such alternatives would be ap-
plied to children without disabilities); and 

(ii) to an appropriate interim alternative 
educational setting for the same amount of 
time that a child without a disability would 
be subject to discipline, but for not more 
than 45 days if— 

(I) the child carries or possesses a weap-
on to or at school, on school premises, or 
to or at a school function under the juris-
diction of a State or a local educational 
agency; or 

(II) the child knowingly possesses or uses 
illegal drugs or sells or solicits the sale of 
a controlled substance while at school or a 
school function under the jurisdiction of a 
State or local educational agency. 

(B) Either before or not later than 10 days 
after taking a disciplinary action described in 
subparagraph (A)— 

(i) if the local educational agency did not 
conduct a functional behavioral assessment 
and implement a behavioral intervention 
plan for such child before the behavior that 
resulted in the suspension described in sub-
paragraph (A), the agency shall convene an 
IEP meeting to develop an assessment plan 
to address that behavior; or 

(ii) if the child already has a behavioral 
intervention plan, the IEP Team shall re-
view the plan and modify it, as necessary, to 
address the behavior. 

(2) Authority of hearing officer 

A hearing officer under this section may 
order a change in the placement of a child 
with a disability to an appropriate interim al-
ternative educational setting for not more 
than 45 days if the hearing officer— 

(A) determines that the public agency has 
demonstrated by substantial evidence that 
maintaining the current placement of such 
child is substantially likely to result in in-
jury to the child or to others; 

(B) considers the appropriateness of the 
child’s current placement; 
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(C) considers whether the public agency 
has made reasonable efforts to minimize the 
risk of harm in the child’s current place-
ment, including the use of supplementary 
aids and services; and 

(D) determines that the interim alter-
native educational setting meets the re-
quirements of paragraph (3)(B). 

(3) Determination of setting 

(A) In general 

The alternative educational setting de-
scribed in paragraph (1)(A)(ii) shall be deter-
mined by the IEP Team. 

(B) Additional requirements 

Any interim alternative educational set-
ting in which a child is placed under para-
graph (1) or (2) shall— 

(i) be selected so as to enable the child to 
continue to participate in the general cur-
riculum, although in another setting, and 
to continue to receive those services and 
modifications, including those described in 
the child’s current IEP, that will enable 
the child to meet the goals set out in that 
IEP; and 

(ii) include services and modifications 
designed to address the behavior described 
in paragraph (1) or paragraph (2) so that it 
does not recur. 

(4) Manifestation determination review 

(A) In general 

If a disciplinary action is contemplated as 
described in paragraph (1) or paragraph (2) 
for a behavior of a child with a disability de-
scribed in either of those paragraphs, or if a 
disciplinary action involving a change of 
placement for more than 10 days is con-
templated for a child with a disability who 
has engaged in other behavior that violated 
any rule or code of conduct of the local edu-
cational agency that applies to all chil-
dren— 

(i) not later than the date on which the 
decision to take that action is made, the 
parents shall be notified of that decision 
and of all procedural safeguards accorded 
under this section; and 

(ii) immediately, if possible, but in no 
case later than 10 school days after the 
date on which the decision to take that ac-
tion is made, a review shall be conducted 
of the relationship between the child’s dis-
ability and the behavior subject to the dis-
ciplinary action. 

(B) Individuals to carry out review 

A review described in subparagraph (A) 
shall be conducted by the IEP Team and 
other qualified personnel. 

(C) Conduct of review 

In carrying out a review described in sub-
paragraph (A), the IEP Team may determine 
that the behavior of the child was not a 
manifestation of such child’s disability only 
if the IEP Team— 

(i) first considers, in terms of the behav-
ior subject to disciplinary action, all rel-
evant information, including— 

(I) evaluation and diagnostic results, 
including such results or other relevant 
information supplied by the parents of 
the child; 

(II) observations of the child; and 
(III) the child’s IEP and placement; 

and 

(ii) then determines that— 
(I) in relationship to the behavior sub-

ject to disciplinary action, the child’s 
IEP and placement were appropriate and 
the special education services, supple-
mentary aids and services, and behavior 
intervention strategies were provided 
consistent with the child’s IEP and 
placement; 

(II) the child’s disability did not im-
pair the ability of the child to under-
stand the impact and consequences of 
the behavior subject to disciplinary ac-
tion; and 

(III) the child’s disability did not im-
pair the ability of the child to control 
the behavior subject to disciplinary ac-
tion. 

(5) Determination that behavior was not mani-
festation of disability 

(A) In general 

If the result of the review described in 
paragraph (4) is a determination, consistent 
with paragraph (4)(C), that the behavior of 
the child with a disability was not a mani-
festation of the child’s disability, the rel-
evant disciplinary procedures applicable to 
children without disabilities may be applied 
to the child in the same manner in which 
they would be applied to children without 
disabilities, except as provided in section 
1412(a)(1) of this title. 

(B) Additional requirement 

If the public agency initiates disciplinary 
procedures applicable to all children, the 
agency shall ensure that the special edu-
cation and disciplinary records of the child 
with a disability are transmitted for consid-
eration by the person or persons making the 
final determination regarding the discipli-
nary action. 

(6) Parent appeal 

(A) In general 

(i) If the child’s parent disagrees with a de-
termination that the child’s behavior was 
not a manifestation of the child’s disability 
or with any decision regarding placement, 
the parent may request a hearing. 

(ii) The State or local educational agency 
shall arrange for an expedited hearing in any 
case described in this subsection when re-
quested by a parent. 

(B) Review of decision 

(i) In reviewing a decision with respect to 
the manifestation determination, the hear-
ing officer shall determine whether the pub-
lic agency has demonstrated that the child’s 
behavior was not a manifestation of such 
child’s disability consistent with the re-
quirements of paragraph (4)(C). 
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(ii) In reviewing a decision under para-
graph (1)(A)(ii) to place the child in an in-
terim alternative educational setting, the 
hearing officer shall apply the standards set 
out in paragraph (2). 

(7) Placement during appeals 

(A) In general 

When a parent requests a hearing regard-
ing a disciplinary action described in para-
graph (1)(A)(ii) or paragraph (2) to challenge 
the interim alternative educational setting 
or the manifestation determination, the 
child shall remain in the interim alternative 
educational setting pending the decision of 
the hearing officer or until the expiration of 
the time period provided for in paragraph 
(1)(A)(ii) or paragraph (2), whichever occurs 
first, unless the parent and the State or 
local educational agency agree otherwise. 

(B) Current placement 

If a child is placed in an interim alter-
native educational setting pursuant to para-
graph (1)(A)(ii) or paragraph (2) and school 
personnel propose to change the child’s 
placement after expiration of the interim al-
ternative placement, during the pendency of 
any proceeding to challenge the proposed 
change in placement, the child shall remain 
in the current placement (the child’s place-
ment prior to the interim alternative edu-
cational setting), except as provided in sub-
paragraph (C). 

(C) Expedited hearing 

(i) If school personnel maintain that it is 
dangerous for the child to be in the current 
placement (placement prior to removal to 
the interim alternative education setting) 
during the pendency of the due process pro-
ceedings, the local educational agency may 
request an expedited hearing. 

(ii) In determining whether the child may 
be placed in the alternative educational set-
ting or in another appropriate placement or-
dered by the hearing officer, the hearing of-
ficer shall apply the standards set out in 
paragraph (2). 

(8) Protections for children not yet eligible for 
special education and related services 

(A) In general 

A child who has not been determined to be 
eligible for special education and related 
services under this subchapter and who has 
engaged in behavior that violated any rule 
or code of conduct of the local educational 
agency, including any behavior described in 
paragraph (1), may assert any of the protec-
tions provided for in this subchapter if the 
local educational agency had knowledge (as 
determined in accordance with this para-
graph) that the child was a child with a dis-
ability before the behavior that precipitated 
the disciplinary action occurred. 

(B) Basis of knowledge 

A local educational agency shall be 
deemed to have knowledge that a child is a 
child with a disability if— 

(i) the parent of the child has expressed 
concern in writing (unless the parent is il-

literate or has a disability that prevents 
compliance with the requirements con-
tained in this clause) to personnel of the 
appropriate educational agency that the 
child is in need of special education and re-
lated services; 

(ii) the behavior or performance of the 
child demonstrates the need for such serv-
ices; 

(iii) the parent of the child has requested 
an evaluation of the child pursuant to sec-
tion 1414 of this title; or 

(iv) the teacher of the child, or other 
personnel of the local educational agency, 
has expressed concern about the behavior 
or performance of the child to the director 
of special education of such agency or to 
other personnel of the agency. 

(C) Conditions that apply if no basis of 
knowledge 

(i) In general 

If a local educational agency does not 
have knowledge that a child is a child with 
a disability (in accordance with subpara-
graph (B)) prior to taking disciplinary 
measures against the child, the child may 
be subjected to the same disciplinary 
measures as measures applied to children 
without disabilities who engaged in com-
parable behaviors consistent with clause 
(ii). 

(ii) Limitations 

If a request is made for an evaluation of 
a child during the time period in which the 
child is subjected to disciplinary measures 
under paragraph (1) or (2), the evaluation 
shall be conducted in an expedited manner. 
If the child is determined to be a child 
with a disability, taking into consider-
ation information from the evaluation 
conducted by the agency and information 
provided by the parents, the agency shall 
provide special education and related serv-
ices in accordance with the provisions of 
this subchapter, except that, pending the 
results of the evaluation, the child shall 
remain in the educational placement de-
termined by school authorities. 

(9) Referral to and action by law enforcement 
and judicial authorities 

(A) Nothing in this subchapter shall be con-
strued to prohibit an agency from reporting a 
crime committed by a child with a disability 
to appropriate authorities or to prevent State 
law enforcement and judicial authorities from 
exercising their responsibilities with regard to 
the application of Federal and State law to 
crimes committed by a child with a disability. 

(B) An agency reporting a crime committed 
by a child with a disability shall ensure that 
copies of the special education and discipli-
nary records of the child are transmitted for 
consideration by the appropriate authorities 
to whom it reports the crime. 

(10) Definitions 

For purposes of this subsection, the follow-
ing definitions apply: 
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(A) Controlled substance 

The term ‘‘controlled substance’’ means a 
drug or other substance identified under 
schedules I, II, III, IV, or V in section 202(c) 
of the Controlled Substances Act (21 U.S.C. 
812(c)). 

(B) Illegal drug 

The term ‘‘illegal drug’’— 
(i) means a controlled substance; but 
(ii) does not include such a substance 

that is legally possessed or used under the 
supervision of a licensed health-care pro-
fessional or that is legally possessed or 
used under any other authority under that 
Act [21 U.S.C. 801 et seq.] or under any 
other provision of Federal law. 

(C) Substantial evidence 

The term ‘‘substantial evidence’’ means 
beyond a preponderance of the evidence. 

(D) Weapon 

The term ‘‘weapon’’ has the meaning given 
the term ‘‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of section 
930 of title 18. 

(l) Rule of construction 

Nothing in this chapter shall be construed to 
restrict or limit the rights, procedures, and rem-
edies available under the Constitution, the 
Americans with Disabilities Act of 1990 [42 
U.S.C. 12101 et seq.], title V of the Rehabilita-
tion Act of 1973 [29 U.S.C. 790 et seq.], or other 
Federal laws protecting the rights of children 
with disabilities, except that before the filing of 
a civil action under such laws seeking relief that 
is also available under this subchapter, the pro-
cedures under subsections (f) and (g) of this sec-
tion shall be exhausted to the same extent as 
would be required had the action been brought 
under this subchapter. 

(m) Transfer of parental rights at age of majority 

(1) In general 

A State that receives amounts from a grant 
under this subchapter may provide that, when 
a child with a disability reaches the age of ma-
jority under State law (except for a child with 
a disability who has been determined to be in-
competent under State law)— 

(A) the public agency shall provide any no-
tice required by this section to both the in-
dividual and the parents; 

(B) all other rights accorded to parents 
under this subchapter transfer to the child; 

(C) the agency shall notify the individual 
and the parents of the transfer of rights; and 

(D) all rights accorded to parents under 
this subchapter transfer to children who are 
incarcerated in an adult or juvenile Federal, 
State, or local correctional institution. 

(2) Special rule 

If, under State law, a child with a disability 
who has reached the age of majority under 
State law, who has not been determined to be 
incompetent, but who is determined not to 
have the ability to provide informed consent 
with respect to the educational program of the 
child, the State shall establish procedures for 

appointing the parent of the child, or if the 
parent is not available, another appropriate 
individual, to represent the educational inter-
ests of the child throughout the period of eli-
gibility of the child under this subchapter. 

(Pub. L. 91–230, title VI, § 615, as added Pub. L. 
105–17, title I, § 101, June 4, 1997, 111 Stat. 88; 
amended Pub. L. 106–25, § 6(a), Apr. 29, 1999, 113 
Stat. 49.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 
subsec. (i)(3)(D)(i)(I), are set out in the Appendix to 
Title 28, Judiciary and Judicial Procedure. 

The Controlled Substances Act, referred to in subsec. 
(k)(10)(B)(ii), is title II of Pub. L. 91–513, Oct. 27, 1970, 
84 Stat. 1242, as amended, which is classified principally 
to subchapter I (§ 801 et seq.) of chapter 13 of Title 21, 
Food and Drugs. For complete classification of this Act 
to the Code, see Short Title note set out under section 
801 of Title 21 and Tables. 

The Americans with Disabilities Act of 1990, referred 
to in subsec. (l), is Pub. L. 101–336, July 26, 1990, 104 
Stat. 327, as amended, which is classified principally to 
chapter 126 (§ 12101 et seq.) of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 12101 of Title 42 and Tables. 

The Rehabilitation Act of 1973, referred to in subsec. 
(l), is Pub. L. 93–112, Sept. 26, 1973, 87 Stat. 355, as 
amended. Title V of the Act is classified generally to 
subchapter V (§ 790 et seq.) of chapter 16 of Title 29, 
Labor. For complete classification of this Act to the 
Code, see Short Title note set out under section 701 of 
Title 29 and Tables. 

PRIOR PROVISIONS 

A prior section 1415, Pub. L. 91–230, title VI, § 615, as 
added Pub. L. 94–142, § 5(a), Nov. 29, 1975, 89 Stat. 788; 
amended Pub. L. 99–372, §§ 2, 3, Aug. 5, 1986, 100 Stat. 796, 
797; Pub. L. 100–630, title I, § 102(e), Nov. 7, 1988, 102 Stat. 
3294; Pub. L. 101–476, title IX, § 901(b)(71)–(75), Oct. 30, 
1990, 104 Stat. 1145; Pub. L. 102–119, § 25(b), Oct. 7, 1991, 
105 Stat. 607; Pub. L. 103–382, title III, § 314(a)(1), Oct. 20, 
1994, 108 Stat. 3936, related to procedural safeguards, 
prior to the general amendment of subchapters I to IV 
of this chapter by Pub. L. 105–17. 

AMENDMENTS 

1999—Subsec. (k)(1)(A)(ii)(I). Pub. L. 106–25 amended 
subcl. (I) generally. Prior to amendment, subcl. (I) read 
as follows: ‘‘the child carries a weapon to school or to 
a school function under the jurisdiction of a State or a 
local educational agency; or’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–25, § 6(b), Apr. 29, 1999, 113 Stat. 49, pro-
vided that: ‘‘The amendment made by subsection (a) 
[amending this section] shall apply to conduct occur-
ring not earlier than the date of the enactment of this 
Act [Apr. 29, 1999].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1401, 1411, 1412, 
1413, 1414, 1418, 1419, 1439, 1481, 1482, 4304 of this title. 

§ 1416. Withholding and judicial review 

(a) Withholding of payments 

(1) In general 

Whenever the Secretary, after reasonable 
notice and opportunity for hearing to the 
State educational agency involved (and to any 
local educational agency or State agency af-
fected by any failure described in subpara-
graph (B)), finds— 


