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HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., § 454 (R.S. § 754). 
Words ‘‘or by someone acting in his behalf’’ were 

added. This follows the actual practice of the courts, as 
set forth in United States ex rel. Funaro v. Watchorn, C.C. 
1908, 164 F. 152; Collins v. Traeger, C.C.A. 1928, 27 F.2d 842, 
and cases cited. 

The third paragraph is new. It was added to conform 
to existing practice as approved by judicial decisions. 
See Dorsey v. Gill (App.D.C.) 148 F.2d 857, 865, 866. See 
also Holiday v. Johnston, 61 S.Ct. 1015, 313 U.S. 342, 85 
L.Ed. 1392. 

Changes were made in phraseology. 

§ 2243. Issuance of writ; return; hearing; decision 

A court, justice or judge entertaining an appli-
cation for a writ of habeas corpus shall forth-
with award the writ or issue an order directing 
the respondent to show cause why the writ 
should not be granted, unless it appears from 
the application that the applicant or person de-
tained is not entitled thereto. 

The writ, or order to show cause shall be di-
rected to the person having custody of the per-
son detained. It shall be returned within three 
days unless for good cause additional time, not 
exceeding twenty days, is allowed. 

The person to whom the writ or order is di-
rected shall make a return certifying the true 
cause of the detention. 

When the writ or order is returned a day shall 
be set for hearing, not more than five days after 
the return unless for good cause additional time 
is allowed. 

Unless the application for the writ and the re-
turn present only issues of law the person to 
whom the writ is directed shall be required to 
produce at the hearing the body of the person 
detained. 

The applicant or the person detained may, 
under oath, deny any of the facts set forth in the 
return or allege any other material facts. 

The return and all suggestions made against it 
may be amended, by leave of court, before or 
after being filed. 

The court shall summarily hear and determine 
the facts, and dispose of the matter as law and 
justice require. 

(June 25, 1948, ch. 646, 62 Stat. 965.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., §§ 455, 456, 457, 458, 
459, 460, and 461 (R.S. §§ 755–761). 

Section consolidates sections 455–461 of title 28, 
U.S.C., 1940 ed. 

The requirement for return within 3 days ‘‘unless for 
good cause additional time, not exceeding 20 days is al-
lowed’’ in the second paragraph, was substituted for the 
provision of such section 455 which allowed 3 days for 
return if within 20 miles, 10 days if more than 20 but 
not more than 100 miles, and 20 days if more than 100 
miles distant. 

Words ‘‘unless for good cause additional time is al-
lowed’’ in the fourth paragraph, were substituted for 
words ‘‘unless the party petitioning requests a longer 
time’’ in section 459 of title 28, U.S.C., 1940 ed. 

The fifth paragraph providing for production of the 
body of the detained person at the hearing is in con-
formity with Walker v. Johnston, 1941, 61 S.Ct. 574, 312 
U.S. 275, 85 L.Ed. 830. 

Changes were made in phraseology. 

§ 2244. Finality of determination 

(a) No circuit or district judge shall be re-
quired to entertain an application for a writ of 

habeas corpus to inquire into the detention of a 
person pursuant to a judgment of a court of the 
United States if it appears that the legality of 
such detention has been determined by a judge 
or court of the United States on a prior applica-
tion for a writ of habeas corpus, except as pro-
vided in section 2255. 

(b)(1) A claim presented in a second or succes-
sive habeas corpus application under section 
2254 that was presented in a prior application 
shall be dismissed. 

(2) A claim presented in a second or successive 
habeas corpus application under section 2254 
that was not presented in a prior application 
shall be dismissed unless— 

(A) the applicant shows that the claim relies 
on a new rule of constitutional law, made ret-
roactive to cases on collateral review by the 
Supreme Court, that was previously unavail-
able; or 

(B)(i) the factual predicate for the claim 
could not have been discovered previously 
through the exercise of due diligence; and 

(ii) the facts underlying the claim, if proven 
and viewed in light of the evidence as a whole, 
would be sufficient to establish by clear and 
convincing evidence that, but for constitu-
tional error, no reasonable factfinder would 
have found the applicant guilty of the under-
lying offense. 

(3)(A) Before a second or successive applica-
tion permitted by this section is filed in the dis-
trict court, the applicant shall move in the ap-
propriate court of appeals for an order authoriz-
ing the district court to consider the applica-
tion. 

(B) A motion in the court of appeals for an 
order authorizing the district court to consider 
a second or successive application shall be deter-
mined by a three-judge panel of the court of ap-
peals. 

(C) The court of appeals may authorize the fil-
ing of a second or successive application only if 
it determines that the application makes a 
prima facie showing that the application satis-
fies the requirements of this subsection. 

(D) The court of appeals shall grant or deny 
the authorization to file a second or successive 
application not later than 30 days after the fil-
ing of the motion. 

(E) The grant or denial of an authorization by 
a court of appeals to file a second or successive 
application shall not be appealable and shall not 
be the subject of a petition for rehearing or for 
a writ of certiorari. 

(4) A district court shall dismiss any claim 
presented in a second or successive application 
that the court of appeals has authorized to be 
filed unless the applicant shows that the claim 
satisfies the requirements of this section. 

(c) In a habeas corpus proceeding brought in 
behalf of a person in custody pursuant to the 
judgment of a State court, a prior judgment of 
the Supreme Court of the United States on an 
appeal or review by a writ of certiorari at the 
instance of the prisoner of the decision of such 
State court, shall be conclusive as to all issues 
of fact or law with respect to an asserted denial 
of a Federal right which constitutes ground for 
discharge in a habeas corpus proceeding, actu-
ally adjudicated by the Supreme Court therein, 
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unless the applicant for the writ of habeas cor-
pus shall plead and the court shall find the ex-
istence of a material and controlling fact which 
did not appear in the record of the proceeding in 
the Supreme Court and the court shall further 
find that the applicant for the writ of habeas 
corpus could not have caused such fact to appear 
in such record by the exercise of reasonable dili-
gence. 

(d)(1) A 1-year period of limitation shall apply 
to an application for a writ of habeas corpus by 
a person in custody pursuant to the judgment of 
a State court. The limitation period shall run 
from the latest of— 

(A) the date on which the judgment became 
final by the conclusion of direct review or the 
expiration of the time for seeking such review; 

(B) the date on which the impediment to fil-
ing an application created by State action in 
violation of the Constitution or laws of the 
United States is removed, if the applicant was 
prevented from filing by such State action; 

(C) the date on which the constitutional 
right asserted was initially recognized by the 
Supreme Court, if the right has been newly 
recognized by the Supreme Court and made 
retroactively applicable to cases on collateral 
review; or 

(D) the date on which the factual predicate 
of the claim or claims presented could have 
been discovered through the exercise of due 
diligence. 

(2) The time during which a properly filed ap-
plication for State post-conviction or other col-
lateral review with respect to the pertinent 
judgment or claim is pending shall not be count-
ed toward any period of limitation under this 
subsection. 

(June 25, 1948, ch. 646, 62 Stat. 965; Pub. L. 89–711, 
§ 1, Nov. 2, 1966, 80 Stat. 1104; Pub. L. 104–132, 
title I, §§ 101, 106, Apr. 24, 1996, 110 Stat. 1217, 
1220.) 

HISTORICAL AND REVISION NOTES 

This section makes no material change in existing 
practice. Notwithstanding the opportunity open to liti-
gants to abuse the writ, the courts have consistently 
refused to entertain successive ‘‘nuisance’’ applications 
for habeas corpus. It is derived from H.R. 4232 intro-
duced in the first session of the Seventy-ninth Congress 
by Chairman Hatton Sumners of the Committee on the 
Judiciary and referred to that Committee. 

The practice of suing out successive, repetitious, and 
unfounded writs of habeas corpus imposes an unneces-
sary burden on the courts. See Dorsey v. Gill, 1945, 148 
F.2d 857, 862, in which Miller, J., notes that ‘‘petitions 
for the writ are used not only as they should be to pro-
tect unfortunate persons against miscarriages of jus-
tice, but also as a device for harassing court, custodial, 
and enforcement officers with a multiplicity of repeti-
tious, meritless requests for relief. The most extreme 
example is that of a person who, between July 1, 1939, 
and April 1944 presented in the District Court 50 peti-
tions for writs of habeas corpus; another person has 
presented 27 petitions; a third, 24; a fourth, 22; a fifth, 
20. One hundred nineteen persons have presented 597 pe-
titions—an average of 5.’’ 

SENATE REVISION AMENDMENTS 

Section amended to modify original language which 
denied Federal judges power to entertain application 
for writ where legality of detention had been deter-
mined on prior application and later application pre-

sented no new grounds, and to omit reference to rehear-
ing in section catch line and original provision author-
izing hearing judge to grant rehearing. 80th Congress, 
Senate Report No. 1559, Amendment No. 45. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–132, § 106(a), substituted 
‘‘, except as provided in section 2255.’’ for ‘‘and the pe-
tition presents no new ground not heretofore presented 
and determined, and the judge or court is satisfied that 
the ends of justice will not be served by such inquiry.’’ 

Subsec. (b). Pub. L. 104–132, § 106(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: ‘‘When after an evidentiary hearing on the 
merits of a material factual issue, or after a hearing on 
the merits of an issue of law, a person in custody pursu-
ant to the judgment of a State court has been denied 
by a court of the United States or a justice or judge of 
the United States release from custody or other remedy 
on an application for a writ of habeas corpus, a subse-
quent application for a writ of habeas corpus in behalf 
of such person need not be entertained by a court of the 
United States or a justice or judge of the United States 
unless the application alleges and is predicated on a 
factual or other ground not adjudicated on the hearing 
of the earlier application for the writ, and unless the 
court, justice, or judge is satisfied that the applicant 
has not on the earlier application deliberately withheld 
the newly asserted ground or otherwise abused the 
writ.’’ 

Subsec. (d). Pub. L. 104–132, § 101, added subsec. (d). 
1966—Pub. L. 89–711 designated existing provisions as 

subsec. (a), struck out provision making the sub-
section’s terms applicable to applications seeking in-
quiry into detention of persons detained pursuant to 
judgments of State courts, and added subsecs. (b) and 
(c). 

§ 2245. Certificate of trial judge admissible in evi-
dence 

On the hearing of an application for a writ of 
habeas corpus to inquire into the legality of the 
detention of a person pursuant to a judgment 
the certificate of the judge who presided at the 
trial resulting in the judgment, setting forth the 
facts occurring at the trial, shall be admissible 
in evidence. Copies of the certificate shall be 
filed with the court in which the application is 
pending and in the court in which the trial took 
place. 

(June 25, 1948, ch. 646, 62 Stat. 966.) 

HISTORICAL AND REVISION NOTES 

This section makes no substantive change in existing 
law. It is derived from H.R. 4232 introduced in the first 
session of the Seventy-ninth Congress by Chairman 
Sumners of the House Committee on the Judiciary. It 
clarifies existing law and promotes uniform procedure. 

§ 2246. Evidence; depositions; affidavits 

On application for a writ of habeas corpus, evi-
dence may be taken orally or by deposition, or, 
in the discretion of the judge, by affidavit. If af-
fidavits are admitted any party shall have the 
right to propound written interrogatories to the 
affiants, or to file answering affidavits. 

(June 25, 1948, ch. 646, 62 Stat. 966.) 

HISTORICAL AND REVISION NOTES 

This section is derived from H.R. 4232 introduced in 
the first session of the Seventy-ninth Congress by 
Chairman Sumners of the House Committee on the Ju-
diciary. It clarifies existing practice without substan-
tial change. 
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