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SHORT TITLE OF 1984 AMENDMENT

Section 361 of subtitle C (§§361-363) of title III of Pub.
L. 98-353 provided that: ‘“This subtitle [amending sec-
tions 362, 365, and 541 of this title] may be cited as the
‘Leasehold Management Bankruptcy Amendments Act
of 1983.”

SEPARABILITY

Section 701 of Pub. L. 103-394 provided that: “If any
provision of this Act [see Tables for classification] or
amendment made by this Act or the application of such
provision or amendment to any person or circumstance
is held to be unconstitutional, the remaining provisions
of and amendments made by this Act and the applica-
tion of such other provisions and amendments to any
person or circumstance shall not be affected thereby.”

Section 5561 of title III (§§301-553) of Pub. L. 98-353 pro-
vided that: “If any provision of this title or any amend-
ment made by this title [see Tables for classification],
or the application thereof to any person or circum-
stance is held invalid, the provisions of every other
part, and their application shall not be affected there-
by.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 362, 546 of this
title; title 7 section 6; title 12 sections 1787, 1821; title
15 sections T8eee, T8fff-1; title 28 section 1930; title 33
section 2716; title 42 section 656.

§ 102. Rules of construction

In this title—
(1) “‘after notice and a hearing’’, or a similar
phrase—

(A) means after such notice as is appro-
priate in the particular circumstances, and
such opportunity for a hearing as is appro-
priate in the particular circumstances; but

(B) authorizes an act without an actual
hearing if such notice is given properly and
if—

(i) such a hearing is not requested timely
by a party in interest; or

(ii) there is insufficient time for a hear-
ing to be commenced before such act must
be done, and the court authorizes such act;

(2) “claim against the debtor’” includes
claim against property of the debtor;

(3) ““‘includes” and ‘‘including” are not limit-
ng;

(4) “may not” is prohibitive, and not permis-
sive;

(5) “‘or’’ is not exclusive;

(6) “‘order for relief”” means entry of an order
for relief;

(7) the singular includes the plural;

(8) a definition, contained in a section of this
title that refers to another section of this
title, does not, for the purpose of such ref-
erence, affect the meaning of a term used in
such other section; and

(9) ““United States trustee’” includes a des-
ignee of the United States trustee.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2554; Pub. L.
98-353, title III, §422, July 10, 1984, 98 Stat. 369;
Pub. L. 99-5564, title II, §202, Oct. 27, 1986, 100
Stat. 3097.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 102 specifies various rules of construction but
is not exclusive. Other rules of construction that are
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not set out in title 11 are nevertheless intended to be
followed in construing the bankruptcy code. For exam-
ple, the phrase ‘‘on request of a party in interest’” or a
similar phrase, is used in connection with an action
that the court may take in various sections of the
Code. The phrase is intended to restrict the court from
acting sua sponte. Rules of bankruptcy procedure or
court decisions will determine who is a party in inter-
est for the particular purposes of the provision in ques-
tion, but the court will not be permitted to act on its
own.

Although ‘“‘property’ is not construed in this section,
it is used consistently throughout the code in its broad-
est sense, including cash, all interests in property, such
as liens, and every kind of consideration including
promises to act or forbear to act as in section 548(d).

Section 102(1) expands on a rule of construction con-
tained in H.R. 8200 as passed by the House and in the
Senate amendment. The phrase ‘‘after notice and a
hearing”, or a similar phrase, is intended to be con-
strued according to the particular proceeding to mean
after such notice as is appropriate in the particular cir-
cumstances, and such opportunity, if any, for a hearing
as is appropriate in the particular circumstances. If a
provision of title 11 authorizes an act to be taken
“after notice and a hearing” this means that if appro-
priate notice is given and no party to whom such notice
is sent timely requests a hearing, then the act sought
to be taken may be taken without an actual hearing.

In very limited emergency circumstances, there will
be insufficient time for a hearing to be commenced be-
fore an action must be taken. The action sought to be
taken may be taken if authorized by the court at an ex
parte hearing of which a record is made in open court.
A full hearing after the fact will be available in such an
instance.

In some circumstances, such as under section 1128,
the bill requires a hearing and the court may act only
after a hearing is held. In those circumstances the
judge will receive evidence before ruling. In other cir-
cumstances, the court may take action ‘‘after notice
and a hearing,” if no party in interest requests a hear-
ing. In that event a court order authorizing the action
to be taken is not necessary as the ultimate action
taken by the court implies such an authorization.

Section 102(8) is new. It contains a rule of construc-
tion indicating that a definition contained in a section
in title 11 that refers to another section of title 11 does
not, for the purposes of such reference, take the mean-
ing of a term used in the other section. For example,
section 522(a)(2) defines ‘‘value’’ for the purposes of sec-
tion 522. Section 548(d)(2) defines ‘‘value’ for purposes
of section 548. When section 548 is incorporated by ref-
erence in section 522, this rule of construction makes
clear that the definition of ‘‘value’ in section 548 gov-
erns its meaning in section 522 notwithstanding a dif-
ferent definition of ‘‘value’ in section 522(a)(2).

SENATE REPORT NO. 95-989

Section 102 provides seven rules of construction.
Some are derived from current law; others are derived
from 1 U.S.C. 1; a few are new. They apply generally
throughout proposed title 11. These are terms that are
not appropriate for definition, but that require an ex-
planation.

Paragraph (1) defines the concept of ‘‘after notice and
a hearing.”” The concept is central to the bill and to the
separation of the administrative and judicial functions
of bankruptcy judges. The phrase means after such no-
tice as is appropriate in the particular circumstances
(to be prescribed by either the Rules of Bankruptcy
Procedure or by the court in individual circumstances
that the Rules do not cover. In many cases, the Rules
will provide for combined notice of several proceed-
ings), and such opportunity for a hearing as is appro-
priate in the particular circumstances. Thus, a hearing
will not be necessary in every instance. If there is no
objection to the proposed action, the action may go
ahead without court action. This is a significant
change from present law, which requires the affirma-
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tive approval of the bankruptcy judge for almost every
action. The change will permit the bankruptcy judge to
stay removed from the administration of the bank-
ruptcy or reorganization case, and to become involved
only when there is a dispute about a proposed action,
that is, only when there is an objection. The phrase
‘“‘such opportunity for a hearing as is appropriate in the
particular circumstances’ is designed to permit the
Rules and the courts to expedite or dispense with hear-
ings when speed is essential. The language ‘‘or similar
phrase’ is intended to cover the few instances in the
bill where ‘‘after notice and a hearing”’ is interrupted
by another phrase, such as ‘‘after notice to the debtor
and a hearing.”’

Paragraph (2) specifies that ‘‘claim against the debt-
or’’ includes claim against property of the debtor. This
paragraph is intended to cover nonrecourse loan agree-
ments where the creditor’s only rights are against
property of the debtor, and not against the debtor per-
sonally. Thus, such an agreement would give rise to a
claim that would be treated as a claim against the
debtor personally, for the purposes of the bankruptcy
code.

Paragraph (3) is a codification of American Surety Co.
v. Marotta, 287 U.S. 513 (1933). It specifies that ‘“in-
cludes” and ‘‘including’ are not limiting.

Paragraph (4) specifies that ‘“‘may not’ is prohibitive
and not permissive (such as in ‘“might not”’).

Paragraph (5) specifies that ‘“‘or’” is not exclusive.
Thus, if a party ‘“may do (a) or (b)”’, then the party
may do either or both. The party is not limited to a
mutually exclusive choice between the two alter-
natives.

Paragraph (6) makes clear that ‘‘order for relief”
means entry of an order for relief. If the court orally
orders relief, but the order is not entered until a later
time, then any time measurements in the bill are from
entry, not from the oral order. In a voluntary case, the
entry of the order for relief is the filing of the petition
commencing the voluntary case.

Paragraph (7) specifies that the singular includes the
plural. The plural, however, generally does not include
the singular. The bill uses only the singular, even when
the item in question most often is found in plural quan-
tities, in order to avoid the confusion possible if both
rules of construction applied. When an item is specified
in the plural, the plural is intended.

AMENDMENTS
1986—Par. (9). Pub. L. 99-554 added par. (9).

1984—Par. (8). Pub. L. 98-353 substituted ‘‘contained”
for ‘“‘continued”.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by
Pub. L. 99-554 dependent upon the judicial district in-
volved, see section 302(d), (e) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§103. Applicability of chapters

(a) Except as provided in section 1161 of this
title, chapters 1, 3, and 5 of this title apply in a
case under chapter 7, 11, 12, or 13 of this title.

(b) Subchapters I and II of chapter 7 of this
title apply only in a case under such chapter.

(c) Subchapter III of chapter 7 of this title ap-
plies only in a case under such chapter concern-
ing a stockbroker.

(d) Subchapter IV of chapter 7 of this title ap-
plies only in a case under such chapter concern-
ing a commodity broker.
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(e) SCOPE OF APPLICATION.—Subchapter V of
chapter 7 of this title shall apply only in a case
under such chapter concerning the liquidation of
an uninsured State member bank, or a corpora-
tion organized under section 25A of the Federal
Reserve Act, which operates, or operates as, a
multilateral clearing organization pursuant to
section 409 of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991.

(f) Except as provided in section 901 of this
title, only chapters 1 and 9 of this title apply in
a case under such chapter 9.

(g) Except as provided in section 901 of this
title, subchapters I, II, and IIT of chapter 11 of
this title apply only in a case under such chap-
ter.

(h) Subchapter IV of chapter 11 of this title ap-
plies only in a case under such chapter concern-
ing a railroad.

(i) Chapter 13 of this title applies only in a
case under such chapter.

(j) Chapter 12 of this title applies only in a
case under such chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L.
97-222, §2, July 27, 1982, 96 Stat. 235; Pub. L.
98-353, title III, §423, July 10, 1984, 98 Stat. 369;
Pub. L. 99-554, title II, §252, Oct. 27, 1986, 100
Stat. 3104; Pub. L. 106-554, §1(a)(b) [title I,
§112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763,
2763A-394.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 103 prescribes which chapters of the proposed
bankruptcy code apply in various cases. All cases,
other than cases ancillary to foreign proceedings, are
filed under chapter 7, 9, 11, or 13, the operative chapters
of the proposed bankruptcy code. The general provi-
sions that apply no matter which chapter a case is filed
under are found in chapters 1, 3, and 5. Subsection (a)
makes this explicit, with an exception for chapter 9.
The other provisions, which are self-explanatory, pro-
vide the special rules for Stockbroker Liquidations,
Commodity Broker Liquidations, Municipal Debt Ad-
justments, and Railroad Reorganizations.

REFERENCES IN TEXT

Section 25A of the Federal Reserve Act, referred to in
subsec. (e), popularly known as the Edge Act, is classi-
fied to subchapter II (§611 et seq.) of chapter 6 of Title
12, Banks and Banking. For complete classification of
this Act to the Code, see Short Title note set out under
section 611 of Title 12 and Tables.

Section 409 of the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991, referred to in subsec. (e),
is classified to section 4422 of Title 12, Banks and Bank-
ing.

AMENDMENTS

2000—Subsecs. (e) to (j). Pub. L. 106-554 added subsec.
(e) and redesignated former subsecs. (e) to (i) as (f) to
(i), respectively.

1986—Subsec. (a). Pub. L. 99-554, §252(1), inserted ref-
erence to chapter 12.

Subsec. (1). Pub. L. 99-554, §252(2), added subsec. (i).

1984—Subsec. (c). Pub. L. 98-353 substituted ‘‘stock-
broker” for ‘‘stockholder’.

1982—Subsec. (d). Pub. L. 97-222 struck out ‘‘except
with respect to section 746(c) which applies to margin
payments made by any debtor to a commodity broker
or forward contract merchant’” after ‘‘concerning a
commodity broker’’.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, but not applicable to cases commenced



