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ers with the privilege of returning unsold copies for 
credit or exchange. As a result, the number of record-
ings that have been ‘‘permanently’’ distributed will not 
usually be known until some time—six or seven months 
on the average—after the initial distribution. In rec-
ognition of this problem, it has become a well-estab-
lished industry practice, under negotiated licenses, for 
record companies to maintain reasonable reserves of 
the mechanical royalties due the copyright owners, 
against which royalties on the returns can be offset. 
The Committee recognizes that this practice may be 
consistent with the statutory requirements for month-
ly compulsory license accounting reports, but recog-
nizes the possibility that, without proper safeguards, 
the maintenance of such reserves could be manipulated 
to avoid making payments of the full amounts owing to 
copyright owners. Under these circumstances, the regu-
lations prescribed by the Register of Copyrights should 
contain detailed provisions ensuring that the ultimate 
disposition of every phonorecord made under a compul-
sory license is accounted for, and that payment is made 
for every phonorecord ‘‘voluntarily and permanently’’ 
distributed. In particular, the Register should prescribe 
a point in time when, for accounting purposes under 
section 115, a phonorecord will be considered ‘‘perma-
nently distributed,’’ and should prescribe the situations 
in which a compulsory licensee is barred from main-
taining reserves (e.g., situations in which the compul-
sory licensee has frequently failed to make payments 
in the past.) 

Rate of Royalty.—A large preponderance of the exten-
sive testimony presented to the Committee on section 
115 was devoted to the question of the amount of the 
statutory royalty rate. An extensive review and analy-
sis of the testimony and arguments received on this 
question appear in the 1974 Senate report (S. Rep. No. 
94–473) at page 71–94. 

While upon initial review it might be assumed that 
the rate established in 1909 would not be reasonable at 
the present time, the committee believes that an in-
crease in the mechanical royalty rate must be justified 
on the basis of existing economic conditions and not on 
the mere passage of 67 years. Following a thorough 
analysis of the problem, the Committee considers that 
an increase of the present two-cent royalty to a rate of 
23⁄4 cents (or .6 of one cent per minute or fraction of 
playing time) is justified. This rate will be subject to 
review by the Copyright Royalty Commission, as pro-
vided by section 801, in 1980 and at 10-year intervals 
thereafter. 

Accounting and Payment of Royalties; Effect of De-
fault. Clause (3) of Section 115(c) provides that royalty 
payments are to be made on a monthly basis, in accord-
ance with requirements that the Register of Copyrights 
shall prescribe by regulation. In order to increase the 
protection of copyright proprietors against economic 
harm from companies which might refuse or fail to pay 
their just obligations, compulsory licensees will also be 
required to make a detailed cumulative annual state-
ment of account, certified by a Certified Public Ac-
countant. 

A source of criticism with respect to the compulsory 
licensing provisions of the present statute has been the 
rather ineffective sanctions against default by compul-
sory licensees. Clause (4) of section 115(c) corrects this 
defect by permitting the copyright owner to serve writ-
ten notice on a defaulting licensee, and by providing for 
termination of the compulsory license if the default is 
not remedied within 30 days after notice is given. Ter-
mination under this clause ‘‘renders either the making 
or the distribution, or both, of all phonorecords for 
which the royalty had not been paid, actionable as acts 
of infringement under section 501 and fully subject to 
the remedies provided by sections 502 through 506.’’ 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (c)(3)(B), are 
classified generally to chapter 1 (§ 1 et seq.) of Title 15, 
Commerce and Trade. 

The date of enactment of the Digital Performance 
Right in Sound Recordings Act of 1995, referred to in 

subsec. (c)(3)(K), is the date of enactment of Pub. L. 
104–39, which was approved Nov. 1, 1995. 

AMENDMENTS 

1997—Subsec. (c)(3)(D). Pub. L. 105–80, § 4, struck out 
‘‘and publish in the Federal Register’’ before ‘‘a sched-
ule of rates and terms’’. 

Subsec. (c)(3)(E)(i). Pub. L. 105–80, § 12(a)(7)(A), sub-
stituted ‘‘paragraphs (1) and (3) of section 106’’ for ‘‘sec-
tions 106(1) and (3)’’ in two places. 

Subsec. (c)(3)(E)(ii)(II). Pub. L. 105–80, § 12(a)(7)(A), 
substituted ‘‘paragraphs (1) and (3) of section 106’’ for 
‘‘sections 106(1) and 106(3)’’. 

Subsec. (d). Pub. L. 105–80, § 10, amended directory 
language of Pub. L. 104–39, § 4. See 1995 Amendment 
note below. 

1995—Subsec. (a)(1). Pub. L. 104–39, § 4(1), substituted 
‘‘any other person, including those who make phono-
records or digital phonorecord deliveries,’’ for ‘‘any 
other person’’ in first sentence and inserted before pe-
riod at end of second sentence ‘‘, including by means of 
a digital phonorecord delivery’’. 

Subsec. (c)(2). Pub. L. 104–39, § 4(2), inserted ‘‘and 
other than as provided in paragraph (3),’’ after ‘‘For 
this purpose,’’ in second sentence. 

Subsec. (c)(3) to (6). Pub. L. 104–39, § 4(3), added par. 
(3) and redesignated former pars. (3) to (5) as (4) to (6), 
respectively. 

Subsec. (d). Pub. L. 104–39, § 4(4), as renumbered by 
Pub. L. 105–80, § 10, added subsec. (d). 

1984—Subsec. (c)(3) to (5). Pub. L. 98–450 added par. (3) 
and redesignated existing pars. (3) and (4) as (4) and (5), 
respectively. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–39 effective 3 months after 
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as 
a note under section 101 of this title. 

PERSONS OPERATING UNDER PREDECESSOR COMPULSORY 
LICENSING PROVISIONS 

Section 106 of Pub. L. 94–553 provided that: ‘‘In any 
case where, before January 1, 1978, a person has law-
fully made parts of instruments serving to reproduce 
mechanically a copyrighted work under the compul-
sory license provisions of section 1(e) of title 17 as it ex-
isted on December 31, 1977, such person may continue 
to make and distribute such parts embodying the same 
mechanical reproduction without obtaining a new com-
pulsory license under the terms of section 115 of title 17 
as amended by the first section of this Act [this sec-
tion]. However, such parts made on or after January 1, 
1978, constitute phonorecords and are otherwise subject 
to the provisions of said section 115 [this section].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 112, 501, 511, 
708, 801, 802, 803 of this title; title 18 section 2319. 

§ 116. Negotiated licenses for public perform-
ances by means of coin-operated phono-
record players 

(a) APPLICABILITY OF SECTION.—This section 
applies to any nondramatic musical work em-
bodied in a phonorecord. 

(b) NEGOTIATED LICENSES.— 
(1) AUTHORITY FOR NEGOTIATIONS.—Any own-

ers of copyright in works to which this section 
applies and any operators of coin-operated 
phonorecord players may negotiate and agree 
upon the terms and rates of royalty payments 
for the performance of such works and the pro-
portionate division of fees paid among copy-
right owners, and may designate common 
agents to negotiate, agree to, pay, or receive 
such royalty payments. 
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(2) ARBITRATION.—Parties not subject to 
such a negotiation may determine, by arbitra-
tion in accordance with the provisions of chap-
ter 8, the terms and rates and the division of 
fees described in paragraph (1). 

(c) LICENSE AGREEMENTS SUPERIOR TO COPY-
RIGHT ARBITRATION ROYALTY PANEL DETERMINA-
TIONS.—License agreements between one or 
more copyright owners and one or more opera-
tors of coin-operated phonorecord players, which 
are negotiated in accordance with subsection 
(b), shall be given effect in lieu of any otherwise 
applicable determination by a copyright arbitra-
tion royalty panel. 

(d) DEFINITIONS.—As used in this section, the 
following terms mean the following: 

(1) A ‘‘coin-operated phonorecord player’’ is 
a machine or device that— 

(A) is employed solely for the performance 
of nondramatic musical works by means of 
phonorecords upon being activated by the 
insertion of coins, currency, tokens, or other 
monetary units or their equivalent; 

(B) is located in an establishment making 
no direct or indirect charge for admission; 

(C) is accompanied by a list which is com-
prised of the titles of all the musical works 
available for performance on it, and is af-
fixed to the phonorecord player or posted in 
the establishment in a prominent position 
where it can be readily examined by the pub-
lic; and 

(D) affords a choice of works available for 
performance and permits the choice to be 
made by the patrons of the establishment in 
which it is located. 

(2) An ‘‘operator’’ is any person who, alone 
or jointly with others— 

(A) owns a coin-operated phonorecord 
player; 

(B) has the power to make a coin-operated 
phonorecord player available for placement 
in an establishment for purposes of public 
performance; or 

(C) has the power to exercise primary con-
trol over the selection of the musical works 
made available for public performance on a 
coin-operated phonorecord player. 

(Added Pub. L. 100–568, § 4(a)(4), Oct. 31, 1988, 102 
Stat. 2855, § 116A; renumbered § 116 and amended 
Pub. L. 103–198, § 3(b)(1), Dec. 17, 1993, 107 Stat. 
2309; Pub. L. 105–80, § 5, Nov. 13, 1997, 111 Stat. 
1531.) 

PRIOR PROVISIONS 

A prior section 116, Pub. L. 94–553, title I, § 101, Oct. 
19, 1976, 90 Stat. 2562; Pub. L. 100–568, § 4(b)(1), Oct. 31, 
1988, 102 Stat. 2857, related to scope of exclusive rights 
in nondramatic musical works and compulsory licenses 
for public performances by means of coin-operated 
phonorecord players, prior to repeal by Pub. L. 103–198, 
§ 3(a), Dec. 17, 1993, 107 Stat. 2309. 

AMENDMENTS 

1997—Subsec. (b)(2). Pub. L. 105–80, § 5(1), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: 

‘‘(2) ARBITRATION.—Parties to such a negotiation, 
within such time as may be specified by the Librarian 
of Congress by regulation, may determine the result of 
the negotiation by arbitration. Such arbitration shall 

be governed by the provisions of title 9, to the extent 
such title is not inconsistent with this section. The 
parties shall give notice to the Librarian of Congress of 
any determination reached by arbitration and any such 
determination shall, as between the parties to the arbi-
tration, be dispositive of the issues to which it re-
lates.’’ 

Subsec. (d). Pub. L. 105–80, § 5(2), added subsec. (d). 
1993—Pub. L. 103–198, § 3(b)(1)(A), renumbered section 

116A of this title as this section. 
Subsec. (b). Pub. L. 103–198, § 3(b)(1)(B), (C), redesig-

nated subsec. (c) as (b), substituted ‘‘Librarian of Con-
gress’’ for ‘‘Copyright Royalty Tribunal’’ in two places 
in par. (2), and struck out former subsec. (b) which re-
lated to limitation on exclusive right if licenses not ne-
gotiated. 

Subsec. (c). Pub. L. 103–198, § 3(b)(1)(B), (D), redesig-
nated subsec. (d) as (c), in heading substituted ‘‘Arbi-
tration Royalty Panel’’ for ‘‘Royalty Tribunal’’, and in 
text substituted ‘‘subsection (b)’’ for ‘‘subsection (c)’’ 
and ‘‘a copyright arbitration royalty panel’’ for ‘‘the 
Copyright Royalty Tribunal’’. 

Subsecs. (d) to (g). Pub. L. 103–198, § 3(b)(1)(B), (E), re-
designated subsec. (d) as (c) and struck out subsecs. (e) 
to (g) which provided, in subsec. (e), for a schedule for 
negotiation of licenses, in subsec. (f), for a suspension 
of various ratemaking activities by the Copyright Roy-
alty Tribunal, and in subsec. (g), for transition provi-
sions and retention of Copyright Royalty Tribunal ju-
risdiction. 

EFFECTIVE DATE 

Section effective Mar. 1, 1989, with any cause of ac-
tion arising under this title before such date being gov-
erned by provisions as in effect when cause of action 
arose, see section 13 of Pub. L. 100–568, set out as an Ef-
fective Date of 1988 Amendment note under section 101 
of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 501, 511, 801, 
802, 803 of this title; title 18 section 2319. 

[§ 116A. Renumbered § 116] 

§ 117. Limitations on exclusive rights: Computer 
programs 

(a) MAKING OF ADDITIONAL COPY OR ADAPTA-
TION BY OWNER OF COPY.—Notwithstanding the 
provisions of section 106, it is not an infringe-
ment for the owner of a copy of a computer pro-
gram to make or authorize the making of an-
other copy or adaptation of that computer pro-
gram provided: 

(1) that such a new copy or adaptation is cre-
ated as an essential step in the utilization of 
the computer program in conjunction with a 
machine and that it is used in no other man-
ner, or 

(2) that such new copy or adaptation is for 
archival purposes only and that all archival 
copies are destroyed in the event that con-
tinued possession of the computer program 
should cease to be rightful. 

(b) LEASE, SALE, OR OTHER TRANSFER OF ADDI-
TIONAL COPY OR ADAPTATION.—Any exact copies 
prepared in accordance with the provisions of 
this section may be leased, sold, or otherwise 
transferred, along with the copy from which 
such copies were prepared, only as part of the 
lease, sale, or other transfer of all rights in the 
program. Adaptations so prepared may be trans-
ferred only with the authorization of the copy-
right owner. 

(c) MACHINE MAINTENANCE OR REPAIR.—Not-
withstanding the provisions of section 106, it is 


