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described in subparagraph (A)(ii)(II)), or
a direct sale to a consumer by an im-
porter (as described in subparagraph
(A)(iii)), the amount of the sale shall be
equal to the sum of—

(aa) the price paid by the distribu-
tion center or importer, respectively,
to acquire the cut flowers or cut
greens; and

(bb) an amount determined by mul-
tiplying the acquisition price referred
to in item (aa) by a uniform percent-
age established by an order to rep-
resent the mark-up of a wholesale han-
dler on a sale to a retailer.

(IT) Direct sales by producers

Subject to subclause (III), in the case
of a direct sale to a consumer by a pro-
ducer (as described in subparagraph
(A)(iii)), the amount of the sale shall be
equal to an amount determined by mul-
tiplying the price paid by the consumer
by a uniform percentage established by
an order to represent the cost of produc-
ing the article and the mark-up of a
wholesale handler on a sale to a retailer.
(III) Changes in uniform percentages

Any change in a uniform percentage
referred to in subclause (I) or (II) may
become effective after—

(aa) recommendation by the

PromoFlor Council; and

(bb) approval by the Secretary after
public notice and opportunity for com-
ment in accordance with section 553 of
title 5 and without regard to sections

5566 and 557 of such title.

(5) Order

The term ‘‘order” means an order issued
under this chapter (other than sections 6808,
6809, and 6811 of this title).

(6) Person

The term ‘‘person” means any individual,
group of individuals, firm, partnership, cor-
poration, joint stock company, association,
society, cooperative, or other legal entity.

(7) PromoFlor Council

The term ‘‘PromoFlor Council” means the
Fresh Cut Flowers and Fresh Cut Greens Pro-
motion Council established under section
6804(b) of this title.

(8) Promotion

The term ‘‘promotion’ means any action de-
termined by the Secretary to advance the
image, desirability, or marketability of cut
flowers or cut greens, including paid advertis-
ing.

(9) Research

The term ‘‘research’ means market research
and studies limited to the support of advertis-
ing, market development, and other pro-
motion efforts and consumer information ef-
forts relating to cut flowers or cut greens, in-
cluding educational activities.

(10) Retailer

(A) In general

The term ‘‘retailer” means a person (such
as a retail florist, supermarket, mass mar-
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ket retail outlet, or other end-use seller), as
described in an order, that sells cut flowers
or cut greens to consumers, and a distribu-
tion center described in subparagraph (B)(i).
(B) Distribution centers

(i) In general

The term ‘‘retailer’” includes a distribu-
tion center that is—

(I) owned or controlled by a person de-
scribed in subparagraph (A), or owned or
controlled cooperatively by a group of
the persons, if the predominant retail
business activity of the person is not flo-
ral sales; or

(IT) independently owned but operated
primarily to provide food products to re-
tail stores.

(ii) Importers and producers

An independently owned distribution
center described in clause (i)(II) that also
is an importer or producer of cut flowers
or cut greens shall be subject to the rules
of construction specified in paragraph
(4)(A)(iii) and, for the purpose of the rules
of construction, be considered to be the
seller of the articles directly to the con-
sumer.

(11) Secretary

The term ‘‘Secretary’ means the Secretary
of Agriculture.

(12) State

The term ‘‘State’ means each of the several
States of the United States, the District of Co-
lumbia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern Mariana
Islands, the TUnited States Virgin Islands,
Guam, American Samoa, the Republic of the
Marshall Islands, the Federated States of Mi-
cronesia, and the Republic of Palau (until such
time as the Compact of Free Association is
ratified).

(13) United States

The term ‘‘United States’” means the States
collectively.

(Pub. L. 103-190, §3, Dec. 14, 1993, 107 Stat. 2268.)
REFERENCES IN TEXT

For ratification of Compact of Free Association with
the Republic of Palau, referred to in par. (12), see Proc.
No. 6726, Sept. 27, 1994, 59 F.R. 49777, set out as a note
under section 1931 of Title 48, Territories and Insular
Possessions.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 6804, 6805, 6806
of this title.

§ 6803. Issuance of orders

(a) In general
(1) Issuance

To effectuate the policy of this chapter spec-
ified in section 6801(b) of this title, the Sec-
retary, subject to the procedures provided in
subsection (b) of this section, shall issue or-
ders under this chapter applicable to qualified
handlers of cut flowers and cut greens.

(2) Scope

Any order shall be national in scope.
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(3) One order
Not more than 1 order shall be in effect at
any 1 time.
(b) Procedures
(1) Proposal for an order
(A) Secretary
The Secretary may propose the issuance of
an order.
(B) Other persons

An industry group that represents a sub-
stantial number of the industry members
who are to be assessed under the order, or
any other person who will be affected by this
chapter, may request the issuance of, and
submit a proposal for, an order.

(2) Publication of proposal

The Secretary shall publish a proposed order
and give notice and opportunity for public
comment on the proposed order not later than
60 days after the earlier of—

(A) the date on which the Secretary pro-
poses an order, as provided in paragraph
(D(A); and

(B) the date of the receipt by the Sec-
retary of a proposal for an order, as provided
in paragraph (1)(B).

(3) Issuance of order

(A) In general

After notice and opportunity for public
comment are provided in accordance with
paragraph (2), the Secretary shall issue the
order, taking into consideration the com-
ments received and including in the order
such provisions as are necessary to ensure
that the order is in conformity with this
chapter.

(B) Effective date

The order shall be issued and become effec-
tive not later than 180 days after publication
of the proposed order.

(c) Amendments
The Secretary, from time to time, may amend
an order. The provisions of this chapter applica-
ble to an order shall be applicable to any amend-
ment to an order.
(Pub. L. 103-190, §4, Dec. 14, 1993, 107 Stat. 2271.)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 6804, 6806 of this
title.

§6804. Required terms in orders
(a) In general
An order shall contain the terms and provi-
sions specified in this section.
(b) PromoFlor Council
(1) Establishment and membership
(A) Establishment
The order shall provide for the establish-
ment of a Fresh Cut Flowers and Fresh Cut

Greens Promotion Council, consisting of 25
members, to administer the order.

(B) Membership
(i) Appointment
The order shall provide that members of
the PromoFlor Council shall be appointed
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by the Secretary from nominations sub-
mitted as provided in paragraphs (2) and
(3).
(ii) Composition
The PromoFlor Council shall consist of—
(I) participating qualified handlers rep-
resenting qualified wholesale handlers
and producers and importers that are
qualified handlers;
(IT) representatives of traditional re-
tailers; and
(ITT) representatives of persons who
produce fresh cut flowers and fresh cut
greens.

(2) Distribution of appointments

(A) In general

The order shall provide that the member-
ship of the PromoFlor Council shall consist
of—

(i) 14 members representing qualified
wholesale handlers of domestic or im-
ported cut flowers and cut greens;

(ii) 3 members representing producers
that are qualified handlers of cut flowers
and cut greens;

(iii) 3 members representing importers
that are qualified handlers of cut flowers
and cut greens;

(iv) 3 members representing traditional
cut flowers and cut greens retailers; and

(v) 2 members representing persons who
produce fresh cut flowers and fresh cut
greens, of whom—

(I) 1 member shall represent persons
who produce the flowers or greens in lo-
cations that are east of the Mississippi
River; and

(IT) 1 member shall represent persons
who produce the flowers or greens in lo-
cations that are west of the Mississippi
River.

(B) Definitions
As used in this subsection:
(i) Importer that is a qualified handler

The term ‘‘importer that is a qualified
handler” means an entity—

(I) whose principal activity is the im-
portation of cut flowers or cut greens
into the United States (either directly or
as an agent, broker, or consignee of any
person or nation that produces or han-
dles cut flowers or cut greens outside the
United States for sale in the United
States); and

(IT) that is subject to assessments as a
qualified handler under the order.

(ii) Producer that is a qualified handler

The term ‘‘producer that is a qualified
handler’” means an entity that—
(I) is engaged—

(aa) in the domestic production, for
sale in commerce, of cut flowers or cut
greens and that owns or shares in the
ownership and risk of loss of the cut
flowers or cut greens; or

(bb) as a first processor of nonculti-
vated cut greens, in receiving the cut
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