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Unaffected). For a discussion of Federal jurisdiction
and venue in regard to counterclaims and cross-claims,
see Shulman and Jaegerman, Some Jurisdictional Limita-
tions in Federal Procedure (1936), 45 Yale L.J. 393, 410 et
seq.

6. This rule does not affect such statutes of the
United States as U.S.C., Title 28, §41(1) [now 1332, 1345,
1359] (United States as plaintiff; civil suits at common
law and in equity), relating to assigned claims in ac-
tions based on diversity of citizenship.

7. If the action proceeds to judgment without the
interposition of a counterclaim as required by subdivi-
sion (a) of this rule, the counterclaim is barred. See
American Mills Co. v. American Surety Co., 260 U.S. 360
(1922); Marconi Wireless Telegraph Co. v. National Electric
Signalling Co., 206 Fed. 295 (E.D.N.Y., 1913); Hopkins,
Federal Equity Rules (8th ed., 1933), p. 213; Simkins, Fed-
eral Practice (1934), p. 663

8. For allowance of credits against the United States
see U.S.C., Title 26, §§1672-1673 [see T7442] (Suits for re-
funds of internal revenue taxes—limitations); U.S.C.,
Title 28, §§774 [now 2406] (Suits by United States
against individuals; credits), [former] 775 (Suits under
postal laws; credits); U.S.C., Title 31, §227 [now 3728]
(Offsets against judgments and claims against United
States).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Subdivision (a). The use of the word ‘‘filing’’ was inad-
vertent. The word ‘‘serving’ conforms with subdivision
(e) and with usage generally throughout the rules.

The removal of the phrase ‘‘not the subject of a pend-
ing action’” and the addition of the new clause at the
end of the subdivision is designed to eliminate the am-
biguity noted in Prudential Insurance Co. of America v.
Sazre (App.D.C. 1943) 134 F.(2d) 16, 33-34, cert. den. (1943)
319 U.S. 745. The rewording of the subdivision in this re-
spect insures against an undesirable possibility pre-
sented under the original rule whereby a party having
a claim which would be the subject of a compulsory
counterclaim could avoid stating it as such by bringing
an independent action in another court after the com-
mencement of the federal action but before serving his
pleading in the federal action.

Subdivision (g). The amendment is to care for a situa-
tion such as where a second mortgagee is made defend-
ant in a foreclosure proceeding and wishes to file a
cross-complaint against the mortgagor in order to se-
cure a personal judgment for the indebtedness and fore-
close his lien. A claim of this sort by the second mort-
gagee may not necessarily arise out of the transaction
or occurrence that is the subject matter of the original
action under the terms of Rule 13(g).

Subdivision (h). The change clarifies the interdepend-
ence of Rules 13(i) and 54(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

When a defendant, if he desires to defend his interest
in property, is obliged to come in and litigate in a
court to whose jurisdiction he could not ordinarily be
subjected, fairness suggests that he should not be re-
quired to assert counterclaims, but should rather be
permitted to do so at his election. If, however, he does
elect to assert a counterclaim, it seems fair to require
him to assert any other which is compulsory within the
meaning of Rule 13(a). Clause (2), added by amendment
to Rule 13(a), carries out this idea. It will apply to var-
ious cases described in Rule 4(e), as amended, where
service is effected through attachment or other process
by which the court does not acquire jurisdiction to
render a personal judgment against the defendant.
Clause (2) will also apply to actions commenced in
State courts jurisdictionally grounded on attachment
or the like, and removed to the Federal courts.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Rule 13(h), dealing with the joinder of additional par-
ties to a counterclaim or cross-claim, has partaken of
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some of the textual difficulties of Rule 19 on necessary
joinder of parties. See Advisory Committee’s Note to
Rule 19, as amended; cf. 3 Moore’s Federal Practice, Par.
13.39 (2d ed. 1963), and Supp. thereto; 1A Barron &
Holtzoff, Federal Practice and Procedure §399 (Wright ed.
1960). Rule 13(h) has also been inadequate in failing to
call attention to the fact that a party pleading a coun-
terclaim or cross-claim may join additional persons
when the conditions for permissive joinder of parties
under Rule 20 are satisfied.

The amendment of Rule 13(h) supplies the latter
omission by expressly referring to Rule 20, as amended,
and also incorporates by direct reference the revised
criteria and procedures of Rule 19, as amended. Here-
after, for the purpose of determining who must or may
be joined as additional parties to a counterclaim or
cross-claim, the party pleading the claim is to be re-
garded as a plaintiff and the additional parties as plain-
tiffs or defendants as the case may be, and amended
Rules 19 and 20 are to be applied in the usual fashion.
See also Rules 13(a) (compulsory counterclaims) and 22
(interpleader).

The amendment of Rule 13(h), like the amendment of
Rule 19, does not attempt to regulate Federal jurisdic-
tion or venue. See Rule 82. It should be noted, however,
that in some situations the decisional law has recog-
nized ‘‘ancillary’ Federal jurisdiction over counter-
claims and cross-claims and ‘‘ancillary’ venue as to
parties to these claims.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
Rule 14. Third-Party Practice

(a) WHEN DEFENDANT MAY BRING IN THIRD
PARTY. At any time after commencement of the
action a defending party, as a third-party plain-
tiff, may cause a summons and complaint to be
served upon a person not a party to the action
who is or may be liable to the third-party plain-
tiff for all or part of the plaintiff’s claim against
the third-party plaintiff. The third-party plain-
tiff need not obtain leave to make the service if
the third-party plaintiff files the third-party
complaint not later than 10 days after serving
the original answer. Otherwise the third-party
plaintiff must obtain leave on motion upon no-
tice to all parties to the action. The person
served with the summons and third-party com-
plaint, hereinafter called the third-party defend-
ant, shall make any defenses to the third-party
plaintiff’s claim as provided in Rule 12 and any
counterclaims against the third-party plaintiff
and cross-claims against other third-party de-
fendants as provided in Rule 13. The third-party
defendant may assert against the plaintiff any
defenses which the third-party plaintiff has to
the plaintiff’s claim. The third-party defendant
may also assert any claim against the plaintiff
arising out of the transaction or occurrence that
is the subject matter of the plaintiff’s claim
against the third-party plaintiff. The plaintiff
may assert any claim against the third-party
defendant arising out of the transaction or oc-
currence that is the subject matter of the plain-
tiff’s claim against the third-party plaintiff, and
the third-party defendant thereupon shall assert
any defenses as provided in Rule 12 and any
counterclaims and cross-claims as provided in
Rule 13. Any party may move to strike the
third-party claim, or for its severance or sepa-
rate trial. A third-party defendant may proceed
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under this rule against any person not a party
to the action who is or may be liable to the
third-party defendant for all or part of the claim
made in the action against the third-party de-
fendant. The third-party complaint, if within
the admiralty and maritime jurisdiction, may
be in rem against a vessel, cargo, or other prop-
erty subject to admiralty or maritime process in
rem, in which case references in this rule to the
summons include the warrant of arrest, and ref-
erences to the third-party plaintiff or defendant
include, where appropriate, a person who asserts
a right under Supplemental Rule C(6)(b)(i) in the
property arrested.

(b) WHEN PLAINTIFF MAY BRING IN THIRD
PARTY. When a counterclaim is asserted against
a plaintiff, the plaintiff may cause a third party
to be brought in under circumstances which
under this rule would entitle a defendant to do
S0.

(c) ADMIRALTY AND MARITIME CLAIMS. When a
plaintiff asserts an admiralty or maritime claim
within the meaning of Rule 9(h), the defendant
or person who asserts a right under Supple-
mental Rule C(6)(b)(i), as a third-party plaintiff,
may bring in a third-party defendant who may
be wholly or partly liable, either to the plaintiff
or to the third-party plaintiff, by way of remedy
over, contribution, or otherwise on account of
the same transaction, occurrence, or series of
transactions or occurrences. In such a case the
third-party plaintiff may also demand judgment
against the third-party defendant in favor of the
plaintiff, in which event the third-party defend-
ant shall make any defenses to the claim of the
plaintiff as well as to that of the third-party
plaintiff in the manner provided in Rule 12 and
the action shall proceed as if the plaintiff had
commenced it against the third-party defendant
as well as the third-party plaintiff.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan.
21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 17, 2000,
eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Third-party impleader is in some aspects a modern
innovation in law and equity although well known in
admiralty. Because of its many advantages a liberal
procedure with respect to it has developed in England,
in the Federal admiralty courts, and in some American
State jurisdictions. See English Rules Under the Judica-
ture Act (The Annual Practice, 1937) O. 16A, r.r. 1-13;
United States Supreme Court Admiralty Rules (1920),
Rule 56 (Right to Bring in Party Jointly Liable);
Pa.Stat.Ann. (Purdon, 1936) Title 12, §141; Wis.Stat.
(1935) §§260.19, 260.20; N.Y.C.P.A. (1937) §§193 (2), 211(a).
Compare La.Code Pract. (Dart, 1932) §§378-388. For the
practice in Texas as developed by judicial decision, see
Lottman v. Cuilla, 288 S.W. 123, 126 (Tex., 1926). For a
treatment of this subject see Gregory, Legislative Loss
Distribution in Negligence Actions (1936); Shulman and
Jaegerman, Some Jurisdictional Limitations on Federal
Procedure (1936), 45 Yale L.J. 393, 417, et seq.

Third-party impleader under the conformity act has
been applied in actions at law in the Federal courts.
Lowry and Co., Inc., v. National City Bank of New York,
28 F.(2d) 895 (S.D.N.Y., 1928); Yellow Cab Co. of Philadel-
phia v. Rodgers, 61 F.(2d) 729 (C.C.A.3d, 1932).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The provisions in Rule 14(a) which relate to the im-
pleading of a third party who is or may be liable to the
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plaintiff have been deleted by the proposed amendment.
It has been held that under Rule 14(a) the plaintiff need
not amend his complaint to state a claim against such
third party if he does not wish to do so. Satink v. Hol-
land Township (D.N.J. 1940) 31 F.Supp. 229, noted (1940)
88 U.Pa.L.Rev. 751; Connelly v. Bender (E.D.Mich. 1941)
36 F.Supp. 368; Whitmire v. Partin v. Milton (E.D.Tenn.
1941) 5 Fed.Rules Serv. 14a.513, Case 2; Crim v. Lumber-
men’s Mutual Casualty Co. (D.D.C. 1939) 26 F.Supp. 715;
Carbola Chemical Co., Inc. v. Trundle (S.D.N.Y. 1943) 7
Fed.Rules Serv. 14a.224, Case 1; Roadway Ezxpress, Inc. v.
Automobile Ins. Co. of Hartford, Conn. v. Providence
Washington Ins. Co. (N.D.Ohio 1945) 8 Fed.Rules Serv.
14a.513, Case 3. In Delano v. Ives (E.D.Pa. 1941) 40
F.Supp. 672, the court said: ‘. . . the weight of author-
ity is to the effect that a defendant cannot compel the
plaintiff, who has sued him, to sue also a third party
whom he does not wish to sue, by tendering in a third
party complaint the third party as an additional de-
fendant directly liable to the plaintiff.”” Thus im-
pleader here amounts to no more than a mere offer of
a party to the plaintiff, and if he rejects it, the attempt
is a time-consuming futility. See Satink v. Holland
Township, supra; Malkin v. Arundel Corp. (D.Md. 1941) 36
F.Supp. 948; also Koenigsberger, Suggestions for Changes
in the Federal Rules of Civil Procedure, (1941) 4 Fed.Rules
Serv. 1010. But cf. Atlantic Coast Line R. Co. v. United
States Fidelity & Guaranty Co. (M.D.Ga. 1943) 52 F.Supp.
177. Moreover, in any case where the plaintiff could not
have joined the third party originally because of juris-
dictional limitations such as lack of diversity of citi-
zenship, the majority view is that any attempt by the
plaintiff to amend his complaint and assert a claim
against the impleaded third party would be unavailing.
Hoskie v. Prudential Ins. Co. of America v. Lorrac Real Es-
tate Corp. (E.D.N.Y. 1941) 39 F.Supp. 305; Johnson v. G. J.
Sherrard Co. v. New England Telephone & Telegraph Co.
(D.Mass. 1941) 5 Fed.Rules Serv. 14a.511, Case 1, 2 F.R.D.
164; Thompson v. Cranston (W.D.N.Y. 1942) 6 Fed.Rules
Serv. 14a.511, Case 1, 2 F.R.D. 270, aff’d (C.C.A.2d, 1942)
132 F.(2d) 631, cert. den. (1943) 319 U.S. 741; Friend v. Mid-
dle Atlantic Transportation Co. (C.C.A.2d, 1946) 153 F.(2d)
778, cert. den. (1946) 66 S.Ct. 1370; Herrington v. Jones
(E.D.La. 1941) 5 Fed.Rules Serv. 14a.511, Case 2, 2 F.R.D.
108; Banks v. Employers’ Liability Assurance Corp. v. Cen-
tral Surety & Ins. Corp. (W.D.Mo. 1943) 7 Fed.Rules Serv.
14a.11, Case 2; Saunders v. Baltimore & Ohio R. Co.
(S.D.W.Va. 1945) 9 Fed.Rules Serv. 14a.62, Case 2; Hull v.
United States Rubber Co. v. Johnson Larsen & Co.
(E.D.Mich. 1945) 9 Fed.Rules Serv. 14a.62, Case 3. See
also concurring opinion of Circuit Judge Minton in Peo-
ple of State of Illinois for use of Trust Co. of Chicago v.
Maryland Casualty Co. (C.C.A.7th, 1942) 132 F.(2d) 850,
8563. Contra: Sklar v. Hayes v. Singer (E.D.Pa. 1941) 4
Fed.Rules Serv. 14a.511, Case 2, 1 F.R.D. 594. Discussion
of the problem will be found in Commentary, Amend-
ment of Plaintiff’s Pleading to Assert Claim Against Third-
Party Defendant (1942) 5 Fed.Rules Serv. 811; Com-
mentary, Federal Jurisdiction in Third-Party Practice
(1943) 6 Fed.Rules Serv. 766; Holtzoff, Some Problems
Under Federal Third-Party Practice (1941) 3 Lia.L..Rev. 408,
419-420; 1. Moore’s Federal Practice (1938)
Cum.Supplement §14.08. For these reasons therefore,
the words ‘‘or to the plaintiff’’ in the first sentence of
subdivision (a) have been removed by the amendment;
and in conformance therewith the words ‘‘the plaintiff”’
in the second sentence of the subdivision, and the
words ‘‘or to the third-party plaintiff”’ in the conclud-
ing sentence thereof have likewise been eliminated.
The third sentence of Rule 14(a) has been expanded to
clarify the right of the third-party defendant to assert
any defenses which the third-party plaintiff may have
to the plaintiff’s claim. This protects the impleaded
third-party defendant where the third-party plaintiff
fails or neglects to assert a proper defense to the plain-
tiff’s action. A new sentence has also been inserted giv-
ing the third-party defendant the right to assert di-
rectly against the original plaintiff any claim arising
out of the transaction or occurrence that is the subject
matter of the plaintiff’s claim against the third-party
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plaintiff. This permits all claims arising out of the
same transaction or occurrence to be heard and deter-
mined in the same action. See Atlantic Coast Line R. Co.
v. United States Fidelity & Guaranty Co. (M.D.Ga. 1943) 52
F.Supp. 177. Accordingly, the next to the last sentence
of subdivision (a) has also been revised to make clear
that the plaintiff may, if he desires, assert directly
against the third-party defendant either by amendment
or by a new pleading any claim he may have against
him arising out of the transaction or occurrence that is
the subject matter of the plaintiff’s claim against the
third-party plaintiff. In such a case, the third-party de-
fendant then is entitled to assert the defenses, counter-
claims and cross-claims provided in Rules 12 and 13.

The sentence reading ‘‘The third-party defendant is
bound by the adjudication of the third-party plaintiff’s
liability to the plaintiff, as well as of his own to the
plaintiff, or to the third-party plaintiff’> has been
stricken from Rule 14(a), not to change the law, but be-
cause the sentence states a rule of substantive law
which is not within the scope of a procedural rule. It is
not the purpose of the rules to state the effect of a
judgment.

The elimination of the words ‘‘the third-party plain-
tiff, or any other party” from the second sentence of
Rule 14(a), together with the insertion of the new
phrases therein, are not changes of substance but are
merely for the purpose of clarification.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Under the amendment of the initial sentences of the
subdivision, a defendant as a third-party plaintiff may
freely and without leave of court bring in a third-party
defendant if he files the third-party complaint not later
than 10 days after he serves his original answer. When
the impleader comes so early in the case, there is little
value in requiring a preliminary ruling by the court on
the propriety of the impleader.

After the third-party defendant is brought in, the
court has discretion to strike the third-party claim if
it is obviously unmeritorious and can only delay or
prejudice the disposition of the plaintiff’s claim, or to
sever the third-party claim or accord it separate trial
if confusion or prejudice would otherwise result. This
discretion, applicable not merely to the cases covered
by the amendment where the third-party defendant is
brought in without leave, but to all impleaders under
the rule, is emphasized in the next-to-last sentence of
the subdivision, added by amendment.

In dispensing with leave of court for an impleader
filed not later than 10 days after serving the answer,
but retaining the leave requirement for impleaders
sought to be effected thereafter, the amended subdivi-
sion takes a moderate position on the lines urged by
some commentators, see Note, 43 Minn.L.Rev. 115
(1958); cf. Pa.R.Civ.P. 2252-53 (60 days after service on
the defendant); Minn.R.Civ.P. 14.01 (45 days). Other
commentators would dispense with the requirement of
leave regardless of the time when impleader is effected,
and would rely on subsequent action by the court to
dismiss the impleader if it would unduly delay or com-
plicate the litigation or would be otherwise objection-
able. See 1A Barron & Holtzoff, Federal Practice & Pro-
cedure 649-50 (Wright ed. 1960); Comment, 58
Colum.L.Rev. 532, 546 (1958); cf. N.Y.Civ.Prac. Act
§193-a; Me.R.Civ.P. 14. The amended subdivision pre-
serves the value of a preliminary screening, through
the leave procedure, of impleaders attempted after the
10-day period.

The amendment applies also when an impleader is
initiated by a third-party defendant against a person
who may be liable to him, as provided in the last sen-
tence of the subdivision.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Rule 14 was modeled on Admiralty Rule 56. An impor-
tant feature of Admiralty Rule 56 was that it allowed

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Page 118

impleader not only of a person who might be liable to
the defendant by way of remedy over, but also of any
person who might be liable to the plaintiff. The impor-
tance of this provision was that the defendant was enti-
tled to insist that the plaintiff proceed to judgment
against the third-party defendant. In certain cases this
was a valuable implementation of a substantive right.
For example, in a case of ship collision where a finding
of mutual fault is possible, one ship- owner, if sued
alone, faces the prospect of an absolute judgment for
the full amount of the damage suffered by an innocent
third party; but if he can implead the owner of the
other vessel, and if mutual fault is found, the judgment
against the original defendant will be in the first in-
stance only for a moiety of the damages; liability for
the remainder will be conditioned on the plaintiff’s in-
ability to collect from the third-party defendant.

This feature was originally incorporated in Rule 14,
but was eliminated by the amendment of 1946, so that
under the amended rule a third party could not be im-
pleaded on the basis that he might be liable to the
plaintiff. One of the reasons for the amendment was
that the Civil Rule, unlike the Admiralty Rule, did not
require the plaintiff to go to judgment against the
third-party defendant. Another reason was that where
jurisdiction depended on diversity of citizenship the
impleader of an adversary having the same citizenship
as the plaintiff was not considered possible.

Retention of the admiralty practice in those cases
that will be counterparts of a suit in admiralty is clear-
ly desirable.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivisions (a) and (¢) are amended to reflect revi-
sions in Supplemental Rule C(6).

GAP Report. Rule B(1)(a) was modified by moving ‘‘in
an in personam action’ out of paragraph (a) and into
the first line of subdivision (1). This change makes it
clear that all paragraphs of subdivision (1) apply when
attachment is sought in an in personam action. Rule
B@1)(d) was modified by changing the requirement that
the clerk deliver the summons and process to the per-
son or organization authorized to serve it. The new
form requires only that the summons and process be
delivered, not that the clerk effect the delivery. This
change conforms to present practice in some districts
and will facilitate rapid service. It matches the spirit
of Civil Rule 4(b), which directs the clerk to issue the
summons ‘‘to the plaintiff for service on the defend-
ant.” A parallel change is made in Rule C(3)(b).

Rule 15. Amended and Supplemental Pleadings

(a) AMENDMENTS. A party may amend the par-
ty’s pleading once as a matter of course at any
time before a responsive pleading is served or, if
the pleading is one to which no responsive plead-
ing is permitted and the action has not been
placed upon the trial calendar, the party may so
amend it at any time within 20 days after it is
served. Otherwise a party may amend the par-
ty’s pleading only by leave of court or by writ-
ten consent of the adverse party; and leave shall
be freely given when justice so requires. A party
shall plead in response to an amended pleading
within the time remaining for response to the
original pleading or within 10 days after service
of the amended pleading, whichever period may
be the longer, unless the court otherwise orders.

(b) AMENDMENTS TO CONFORM TO THE EVI-
DENCE. When issues not raised by the pleadings
are tried by express or implied consent of the



