Rule 17

orders at a conference notwithstanding the objection of
a party. Of course settlement is dependent upon agree-
ment by the parties and, indeed, a conference is most
effective and productive when the parties participate in
a spirit of cooperation and mindful of their responsibil-
ities under Rule 1.

Paragraph (4) is revised to clarify that in advance of
trial the court may address the need for, and possible
limitations on, the use of expert testimony under Rule
702 of the Federal Rules of Evidence. Even when pro-
posed expert testimony might be admissible under the
standards of Rules 403 and 702 of the evidence rules, the
court may preclude or limit such testimony if the cost
to the litigants—which may include the cost to adver-
saries of securing testimony on the same subjects by
other experts—would be unduly expensive given the
needs of the case and the other evidence available at
trial.

Paragraph (5) is added (and the remaining paragraphs
renumbered) in recognition that use of Rule 56 to avoid
or reduce the scope of trial is a topic that can, and
often should, be considered at a pretrial conference. Re-
numbered paragraph (11) enables the court to rule on
pending motions for summary adjudication that are
ripe for decision at the time of the conference. Often,
however, the potential use of Rule 56 is a matter that
arises from discussions during a conference. The court
may then call for motions to be filed.

Paragraph (6) is added to emphasize that a major ob-
jective of pretrial conferences should be to consider ap-
propriate controls on the extent and timing of discov-
ery. In many cases the court should also specify the
times and sequence for disclosure of written reports
from experts under revised Rule 26(a)(2)(B) and perhaps
direct changes in the types of experts from whom writ-
ten reports are required. Consideration should also be
given to possible changes in the timing or form of the
disclosure of trial witnesses and documents under Rule
26(a)(3).

Paragraph (9) is revised to describe more accurately
the various procedures that, in addition to traditional
settlement conferences, may be helpful in settling liti-
gation. Even if a case cannot immediately be settled,
the judge and attorneys can explore possible use of al-
ternative procedures such as mini-trials, summary jury
trials, mediation, neutral evaluation, and nonbinding
arbitration that can lead to consensual resolution of
the dispute without a full trial on the merits. The rule
acknowledges the presence of statutes and local rules
or plans that may authorize use of some of these proce-
dures even when not agreed to by the parties. See 28
U.S.C. §§473(a)(6), 473(b)(4), 651-58; Section 104(b)(2),
Pub. L. 101-650. The rule does not attempt to resolve
questions as to the extent a court would be authorized
to require such proceedings as an exercise of its inher-
ent powers.

The amendment of paragraph (9) should be read in
conjunction with the sentence added to the end of sub-
division (c), authorizing the court to direct that, in ap-
propriate cases, a responsible representative of the par-
ties be present or available by telephone during a con-
ference in order to discuss possible settlement of the
case. The sentence refers to participation by a party or
its representative. Whether this would be the individ-
ual party, an officer of a corporate party, a representa-
tive from an insurance carrier, or someone else would
depend on the circumstances. Particularly in litigation
in which governmental agencies or large amounts of
money are involved, there may be no one with on-the-
spot settlement authority, and the most that should be
expected is access to a person who would have a major
role in submitting a recommendation to the body or
board with ultimate decision-making responsibility.
The selection of the appropriate representative should
ordinarily be left to the party and its counsel. Finally,
it should be noted that the unwillingness of a party to
be available, even by telephone, for a settlement con-
ference may be a clear signal that the time and expense
involved in pursuing settlement is likely to be unpro-
ductive and that personal participation by the parties
should not be required.
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The explicit authorization in the rule to require per-
sonal participation in the manner stated is not in-
tended to limit the reasonable exercise of the court’s
inherent powers, e.g., G. Heileman Brewing Co. v. Joseph
Oat Corp., 871 F.2d 648 (7th Cir. 1989), or its power to re-
quire party participation under the Civil Justice Re-
form Act of 1990. See 28 U.S.C. §473(b)(5) (civil justice
expense and delay reduction plans adopted by district
courts may include requirement that representatives
‘“‘with authority to bind [parties] in settlement discus-
sions’ be available during settlement conferences).

New paragraphs (13) and (14) are added to call atten-
tion to the opportunities for structuring of trial under
Rule 42 and under revised Rules 50 and 52.

Paragraph (15) is also new. It supplements the power
of the court to limit the extent of evidence under Rules
403 and 611(a) of the Federal Rules of Evidence, which
typically would be invoked as a result of developments
during trial. Limits on the length of trial established
at a conference in advance of trial can provide the par-
ties with a better opportunity to determine priorities
and exercise selectivity in presenting evidence than
when limits are imposed during trial. Any such limits
must be reasonable under the circumstances, and ordi-
narily the court should impose them only after receiv-
ing appropriate submissions from the parties outlining
the nature of the testimony expected to be presented
through various witnesses, and the expected duration
of direct and cross-examination.

IV. PARTIES

Rule 17. Parties Plaintiff and Defendant; Capac-
ity

(a) REAL PARTY IN INTEREST. Every action
shall be prosecuted in the name of the real party
in interest. An executor, administrator, guard-
ian, bailee, trustee of an express trust, a party
with whom or in whose name a contract has
been made for the benefit of another, or a party
authorized by statute may sue in that person’s
own name without joining the party for whose
benefit the action is brought; and when a stat-
ute of the United States so provides, an action
for the use or benefit of another shall be brought
in the name of the United States. No action
shall be dismissed on the ground that it is not
prosecuted in the name of the real party in in-
terest until a reasonable time has been allowed
after objection for ratification of commence-
ment of the action by, or joinder or substitution
of, the real party in interest; and such ratifica-
tion, joinder, or substitution shall have the
same effect as if the action had been commenced
in the name of the real party in interest.

(b) CAPACITY TO SUE OR BE SUED. The capacity
of an individual, other than one acting in a rep-
resentative capacity, to sue or be sued shall be
determined by the law of the individual’s domi-
cile. The capacity of a corporation to sue or be
sued shall be determined by the law under which
it was organized. In all other cases capacity to
sue or be sued shall be determined by the law of
the state in which the district court is held, ex-
cept (1) that a partnership or other unincor-
porated association, which has no such capacity
by the law of such state, may sue or be sued in
its common name for the purpose of enforcing
for or against it a substantive right existing
under the Constitution or laws of the United
States, and (2) that the capacity of a receiver
appointed by a court of the United States to sue
or be sued in a court of the United States is gov-
erned by Title 28, U.S.C., Sections 754 and 959(a).
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(c) INFANTS OR INCOMPETENT PERSONS. When-
ever an infant or incompetent person has a rep-
resentative, such as a general guardian, commit-
tee, conservator, or other like fiduciary, the rep-
resentative may sue or defend on behalf of the
infant or incompetent person. An infant or in-
competent person who does not have a duly ap-
pointed representative may sue by a next friend
or by a guardian ad litem. The court shall ap-
point a guardian ad litem for an infant or in-
competent person not otherwise represented in
an action or shall make such other order as it
deems proper for the protection of the infant or
incompetent person.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 1988,
eff. Aug. 1, 1988; Pub. L. 100-690, title VII, §7049,
Nov. 18, 1988, 102 Stat. 4401.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). The real party in interest pro-
vision, except for the last clause which is new, is taken
verbatim from [former] Equity Rule 37 (Parties Gener-
ally—Intervention), except that the word ‘‘expressly’’
has been omitted. For similar provisions see N.Y.C.P.A.
(1937) §210; Wyo.Rev.Stat.Ann. (1931) §§89-501, 89-502,
89-503; English Rules Under the Judicature Act (The An-
nual Practice, 1937) O. 16, r. 8. See also Equity Rule 41
(Suit to Execute Trusts of Will—Heir as Party). For ex-
amples of statutes of the United States providing par-
ticularly for an action for the use or benefit of another
in the name of the United States, see U.S.C., [former]
Title 40, §270b (Suit by persons furnishing labor and
material for work on public building contracts * * *
may sue on a payment bond, ‘‘in the name of the
United States for the use of the person suing’’) [now 40
U.S.C. §3133(b), (¢)]; and U.S.C., Title 25, §201 (Penalties
under laws relating to Indians—how recovered). Com-
pare U.S.C., Title 26, [former] §1645(c) (Suits for pen-
alties, fines, and forfeitures, under this title, where not
otherwise provided for, to be in name of United States).

Note to Subdivision (b). For capacity see generally
Clark and Moore, A New Federal Civil Procedure—II.
Pleadings and Parties, 44 Yale L.J. 1291, 1312-1317 (1935)
and specifically Coppedge v. Clinton, 72 F.(2d) 531
(C.C.A.10th, 1934) (natural person); David Lupton’s Sons
Co. v. Automobile Club of America, 225 U.S. 489 (1912) (cor-
poration); Puerto Rico v. Russell & Co., 288 U.S. 476 (1933)
(unincorporated ass’n.); United Mine Workers of America
v. Coronado Coal Co., 259 U.S. 344 (1922) (federal sub-
stantive right enforced against unincorporated associa-
tion by suit against the association in its common
name without naming all its members as parties). This
rule follows the existing law as to such associations, as
declared in the case last cited above. Compare Moffat
Tunnel League v. United States, 289 U.S. 113 (1933). See
note to Rule 23, clause (1).

Note to Subdivision (c¢). The provision for infants and
incompetent persons is substantially [former] Equity
Rule 70 (Suits by or Against Incompetents) with slight
additions. Compare the more detailed English provi-
sions, English Rules Under the Judicature Act (The An-
nual Practice, 1937) O. 16, r.r. 16-21.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The new matter [in subdivision (b)] makes clear the
controlling character of Rule 66 regarding suits by or
against a federal receiver in a federal court.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

Since the statute states the capacity of a federal re-
ceiver to sue or be sued, a repetitive statement in the
rule is confusing and undesirable.
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NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The minor change in the text of the rule is designed
to make it clear that the specific instances enumerated
are not exceptions to, but illustrations of, the rule.
These illustrations, of course, carry no negative impli-
cation to the effect that there are not other instances
of recognition as the real party in interest of one whose
standing as such may be in doubt. The enumeration is
simply of cases in which there might be substantial
doubt as to the issue but for the specific enumeration.
There are other potentially arguable cases that are not
excluded by the enumeration. For example, the enu-
meration states that the promisee in a contract for the
benefit of a third party may sue as real party in inter-
est; it does not say, because it is obvious, that the
third-party beneficiary may sue (when the applicable
law gives him that right.)

The rule adds to the illustrative list of real parties in
interest a bailee—meaning, of course, a bailee suing on
behalf of the bailor with respect to the property bailed.
(When the possessor of property other than the owner
sues for an invasion of the possessory interest he is the
real party in interest.) The word ‘‘bailee’ is added pri-
marily to preserve the admiralty practice whereby the
owner of a vessel as bailee of the cargo, or the master
of the vessel as bailee of both vessel and cargo, sues for
damage to either property interest or both. But there
is no reason to limit such a provision to maritime situ-
ations. The owner of a warehouse in which household
furniture is stored is equally entitled to sue on behalf
of the numerous owners of the furniture stored. Cf. Gulf
Oil Corp. v. Gilbert, 330 U.S. 501 (1947).

The provision that no action shall be dismissed on
the ground that it is not prosecuted in the name of the
real party in interest until a reasonable time has been
allowed, after the objection has been raised, for ratifi-
cation, substitution, etc., is added simply in the inter-
ests of justice. In its origin the rule concerning the real
party in interest was permissive in purpose: it was de-
signed to allow an assignee to sue in his own name.
That having been accomplished, the modern function of
the rule in its negative aspect is simply to protect the
defendant against a subsequent action by the party ac-
tually entitled to recover, and to insure generally that
the judgment will have its proper effect as res judicata.

This provision keeps pace with the law as it is actu-
ally developing. Modern decisions are inclined to be le-
nient when an honest mistake has been made in choos-
ing the party in whose name the action is to be filed—
in both maritime and nonmaritime cases. See Levinson
v. Deupree, 345 U.S. 648 (1953); Link Aviation, Inc. v.
Downs, 325 F.2d 613 (D.C.Cir. 1963). The provision should
not be misunderstood or distorted. It is intended to pre-
vent forfeiture when determination of the proper party
to sue is difficult or when an understandable mistake
has been made. It does not mean, for example, that, fol-
lowing an airplane crash in which all aboard were
killed, an action may be filed in the name of John Doe
(a fictitious person), as personal representative of Rich-
ard Roe (another fictitious person), in the hope that at
a later time the attorney filing the action may sub-
stitute the real name of the real personal representa-
tive of a real victim, and have the benefit of suspension
of the limitation period. It does not even mean, when
an action is filed by the personal representative of
John Smith, of Buffalo, in the good faith belief that he
was aboard the flight, that upon discovery that Smith
is alive and well, having missed the fatal flight, the
representative of James Brown, of San Francisco, an
actual victim, can be substituted to take advantage of
the suspension of the limitation period. It is, in cases
of this sort, intended to insure against forfeiture and
injustice—in short, to codify in broad terms the salu-
tary principle of Levinson v. Deupree, 345 U.S. 648 (1953),
and Link Aviation, Inc. v. Downs, 325 F.2d 613 (D.C.Cir.
1963).
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NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1988
AMENDMENT

The amendment is technical. No substantive change
is intended.

AMENDMENT BY PUBLIC LAW

1988—Subd. (a). Pub. L. 100-690, which directed
amendment of subd. (a) by striking ‘“with him’’, could
not be executed because of the intervening amendment
by the Court by order dated Apr. 25, 1988, eff. Aug. 1,
1988.

Rule 18. Joinder of Claims and Remedies

(a) JOINDER OF CLAIMS. A party asserting a
claim to relief as an original claim, counter-
claim, cross-claim, or third-party claim, may
join, either as independent or as alternate
claims, as many claims, legal, equitable, or mar-
itime, as the party has against an opposing
party.

(b) JOINDER OF REMEDIES; FRAUDULENT CON-
VEYANCES. Whenever a claim is one heretofore
cognizable only after another claim has been
prosecuted to a conclusion, the two claims may
be joined in a single action; but the court shall
grant relief in that action only in accordance
with the relative substantive rights of the par-
ties. In particular, a plaintiff may state a claim
for money and a claim to have set aside a con-
veyance fraudulent as to that plaintiff, without
first having obtained a judgment establishing
the claim for money.

(As amended Feb. 28, 1966, eff. July 1, 1966; Mar.
2, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). 1. Recent development, both in
code and common law states, has been toward unlim-
ited joinder of actions. See Ill.Rev.Stat. (1937) ch. 110,
§168; N.J.S.A. 2:27-37, as modified by N.J.Sup.Ct.Rules,
Rule 21, 2 N.J.Misc. 1208 (1924); N.Y.C.P.A. (1937) §258 as
amended by Laws of 1935, ch. 339.

2. This provision for joinder of actions has been pat-
terned upon [former] Equity Rule 26 (Joinder of Causes
of Action) and broadened to include multiple parties.
Compare the English practice, English Rules Under the
Judicature Act (The Annual Practice, 1937) O. 18, r.r. 1-9
(noting rules 1 and 6). The earlier American codes set
forth classes of joinder, following the now abandoned
New York rule. See N.Y.C.P.A. §258 before amended in
1935; Compare Kan.Gen.Stat.Ann. (1935) §60-601;
Wis.Stat. (1935) §263.04 for the more liberal practice.

3. The provisions of this rule for the joinder of claims
are subject to Rule 82 (Jurisdiction and Venue Unaf-
fected). For the jurisdictional aspects of joinder of
claims, see Shulman and Jaegerman, Some Jurisdictional
Limitations on Federal Procedure (1936), 45 Yale L.J. 393,
397-410. For separate trials of joined claims, see Rule
42(b).

Note to Subdivision (b). This rule is inserted to make
it clear that in a single action a party should be ac-
corded all the relief to which he is entitled regardless
of whether it is legal or equitable or both. This nec-
essarily includes a deficiency judgment in foreclosure
actions formerly provided for in [former] Equity Rule
10 (Decree for Deficiency in Foreclosures, Etc.). In re-
spect to fraudulent conveyances the rule changes the
former rule requiring a prior judgment against the
owner (Braun v. American Laundry Mach. Co., 56 F.(2d)
197 (S.D.N.Y. 1932)) to conform to the provisions of the
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Uniform Fraudulent Conveyance Act, §§9 and 10. See
McLaughlin, Application of the Uniform Fraudulent Con-
veyance Act, 46 Harv.L.Rev. 404, 444 (1933).

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The Rules ‘‘proceed upon the theory that no incon-
venience can result from the joinder of any two or more
matters in the pleadings, but only from trying two or
more matters together which have little or nothing in
common.” Sunderland, The New Federal Rules, 45
W.Va.L.Q. 5, 13 (1938); see Clark, Code Pleading 58 (2d ed.
1947). Accordingly, Rule 18(a) has permitted a party to
plead multiple claims of all types against an opposing
party, subject to the court’s power to direct an appro-
priate procedure for trying the claims. See Rules 42(b),
20(b), 21.

The liberal policy regarding joinder of claims in the
pleadings extends to cases with multiple parties. How-
ever, the language used in the second sentence of Rule
18(a)—*‘if the requirements of Rules 19 [necessary join-
der of parties], 20 [permissive joinder of parties], and 22
[interpleader] are satisfied”’—has led some courts to
infer that the rules regulating joinder of parties are in-
tended to carry back to Rule 18(a) and to impose some
special limits on joinder of claims in multiparty cases.
In particular, Rule 20(a) has been read as restricting
the operation of Rule 18(a) in certain situations in
which a number of parties have been permissively
joined in an action. In Federal Housing Admr. ov.
Christianson, 26 F.Supp. 419 (D.Conn. 1939), the indorsee
of two notes sued the three comakers of one note, and
sought to join in the action a count on a second note
which had been made by two of the three defendants.
There was no doubt about the propriety of the joinder
of the three parties defendant, for a right to relief was
being asserted against all three defendants which arose
out of a single ‘‘transaction’ (the first note) and a
question of fact or law ‘‘common’ to all three defend-
ants would arise in the action. See the text of Rule
20(a). The court, however, refused to allow the joinder
of the count on the second note, on the ground that
this right to relief, assumed to arise from a distinct
transaction, did not involve a question common to all
the defendants but only two of them. For analysis of
the Christianson case and other authorities, see 2 Bar-
ron & Holtzoff, Federal Practice & Procedure, §533.1
(Wright ed. 1961); 3 Moore’s Federal Practice, par. 18.04[3]
(2d ed. 1963).

If the court’s view is followed, it becomes necessary
to enter at the pleading stage into speculations about
the exact relation between the claim sought to be
joined against fewer than all the defendants properly
joined in the action, and the claims asserted against all
the defendants. Cf. Wright, Joinder of Claims and Parties
Under Modern Pleading Rules, 36 Minn.L.Rev. 580, 605-06
(1952). Thus if it could be found in the Christianson sit-
uation that the claim on the second note arose out of
the same transaction as the claim on the first or out of
a transaction forming part of a ‘‘series,” and that any
question of fact or law with respect to the second note
also arose with regard to the first, it would be held that
the claim on the second note could be joined in the
complaint. See 2 Barron & Holtzoff, supra, at 199; see
also id. at 198 n. 60.4; cf. 3 Moore’s Federal Practice,
supra, at 1811. Such pleading niceties provide a basis for
delaying and wasteful maneuver. It is more compatible
with the design of the Rules to allow the claim to be
joined in the pleading, leaving the question of possible
separate trial of that claim to be later decided. See 2
Barron & Holtzoff, supra, §533.1; Wright, supra, 36
Minn.L.Rev. at 604-11; Developments in the Law—Multi-
party Litigation in the Federal Courts, 71 Harv. 874, 970-71
(1958); Commentary, Relation Between Joinder of Parties
and Joinder of Claims, 5 F.R.Serv. 822 (1942). It is instruc-
tive to note that the court in the Christianson case,
while holding that the claim on the second note could
not be joined as a matter of pleading, held open the
possibility that both claims would later be consoli-
dated for trial under Rule 42(a). See 26 F.Supp. 419.



