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the court has ordered discovery to that limit based on
a showing of good cause.

Finally, a sentence has been added calling attention
to the limitations of subdivision (b)(2)(1), (ii), and (iii).
These limitations apply to discovery that is otherwise
within the scope of subdivision (b)(1). The Committee
has been told repeatedly that courts have not imple-
mented these limitations with the vigor that was con-
templated. See 8 Federal Practice & Procedure §2008.1 at
121. This otherwise redundant cross-reference has been
added to emphasize the need for active judicial use of
subdivision (b)(2) to control excessive discovery. Cf.
Crawford-El v. Britton, 118 S. Ct. 1584, 1597 (1998)
(quoting Rule 26(b)(2)(iii) and stating that ‘“‘Rule 26
vests the trial judge with broad discretion to tailor dis-
covery narrowly’’).

Subdivision (b)(2). Rules 30, 31, and 33 establish pre-
sumptive national limits on the numbers of depositions
and interrogatories. New Rule 30(d)(2) establishes a pre-
sumptive limit on the length of depositions. Subdivi-
sion (b)(2) is amended to remove the previous permis-
sion for local rules that establish different presumptive
limits on these discovery activities. There is no reason
to believe that unique circumstances justify varying
these nationally-applicable presumptive limits in cer-
tain districts. The limits can be modified by court
order or agreement in an individual action, but ‘‘stand-
ing”’ orders imposing different presumptive limits are
not authorized. Because there is no national rule limit-
ing the number of Rule 36 requests for admissions, the
rule continues to authorize local rules that impose nu-
merical limits on them. This change is not intended to
interfere with differentiated case management in dis-
tricts that use this technique by case-specific order as
part of their Rule 16 process.

Subdivision (d). The amendments remove the prior au-
thority to exempt cases by local rule from the morato-
rium on discovery before the subdivision (f) conference,
but the categories of proceedings exempted from initial
disclosure under subdivision (a)(1)(E) are excluded from
subdivision (d). The parties may agree to disregard the
moratorium where it applies, and the court may so
order in a case, but ‘‘standing’’ orders altering the mor-
atorium are not authorized.

Subdivision (f). As in subdivision (d), the amendments
remove the prior authority to exempt cases by local
rule from the conference requirement. The Committee
has been informed that the addition of the conference
was one of the most successful changes made in the 1993
amendments, and it therefore has determined to apply
the conference requirement nationwide. The categories
of proceedings exempted from initial disclosure under
subdivision (a)(1)(E) are exempted from the conference
requirement for the reasons that warrant exclusion
from initial disclosure. The court may order that the
conference need not occur in a case where otherwise re-
quired, or that it occur in a case otherwise exempted by
subdivision (a)(1)(E). ‘‘Standing’ orders altering the
conference requirement for categories of cases are not
authorized.

The rule is amended to require only a ‘‘conference’ of
the parties, rather than a ‘“‘meeting.”” There are impor-
tant benefits to face-to-face discussion of the topics to
be covered in the conference, and those benefits may be
lost if other means of conferring were routinely used
when face-to-face meetings would not impose burdens.
Nevertheless, geographic conditions in some districts
may exact costs far out of proportion to these benefits.
The amendment allows the court by case-specific order
to require a face-to-face meeting, but ‘‘standing’ or-
ders so requiring are not authorized.

As noted concerning the amendments to subdivision
(a)(1), the time for the conference has been changed to
at least 21 days before the Rule 16 scheduling con-
ference, and the time for the report is changed to no
more than 14 days after the Rule 26(f) conference. This
should ensure that the court will have the report well
in advance of the scheduling conference or the entry of
the scheduling order.

Since Rule 16 was amended in 1983 to mandate some
case management activities in all courts, it has in-
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cluded deadlines for completing these tasks to ensure
that all courts do so within a reasonable time. Rule
26(f) was fit into this scheme when it was adopted in
1993. It was never intended, however, that the national
requirements that certain activities be completed by a
certain time should delay case management in districts
that move much faster than the national rules direct,
and the rule is therefore amended to permit such a
court to adopt a local rule that shortens the period
specified for the completion of these tasks.

‘“‘Shall” is replaced by ‘“‘must,” ‘‘does,” or an active
verb under the program to conform amended rules to
current style conventions when there is no ambiguity.

GAP Report. The Advisory Committee recommends
that the amendments to Rules 26(a)(1)(A) and (B) be
changed so that initial disclosure applies to informa-
tion the disclosing party ‘‘may use to support’ its
claims or defenses. It also recommends changes in the
Committee Note to explain that disclosure require-
ment. In addition, it recommends inclusion in the Note
of further explanatory matter regarding the exclusion
from initial disclosure provided in new Rule 26(a)(1)(E)
for actions for review on an administrative record and
the impact of these exclusions on bankruptcy proceed-
ings. Minor wording improvements in the Note are also
proposed.

The Advisory Committee recommends changing the
rule to authorize the court to expand discovery to any
“matter’—not ‘‘information’’—relevant to the subject
matter involved in the action. In addition, it rec-
ommends additional clarifying material in the Com-
mittee Note about the impact of the change on some
commonly disputed discovery topics, the relationship
between cost-bearing under Rule 26(b)(2) and expansion
of the scope of discovery on a showing of good cause,
and the meaning of ‘“‘relevant’ in the revision to the
last sentence of current subdivision (b)(1). In addition,
some minor clarifications of language changes have
been proposed for the Committee Note.

The Advisory Committee recommends adding a sen-
tence to the published amendments to Rule 26(f) au-
thorizing local rules shortening the time between the
attorney conference and the court’s action under Rule
16(b), and addition to the Committee Note of explana-
tory material about this change to the rule. This addi-
tion can be made without republication in response to
public comments.

Rule 27. Depositions Before Action or Pending
Appeal

(a) BEFORE ACTION.

(1) Petition. A person who desires to perpet-
uate testimony regarding any matter that
may be cognizable in any court of the United
States may file a verified petition in the
United States district court in the district of
the residence of any expected adverse party.
The petition shall be entitled in the name of
the petitioner and shall show: 1, that the peti-
tioner expects to be a party to an action cog-
nizable in a court of the United States but is
presently unable to bring it or cause it to be
brought, 2, the subject matter of the expected
action and the petitioner’s interest therein, 3,
the facts which the petitioner desires to estab-
lish by the proposed testimony and the rea-
sons for desiring to perpetuate it, 4, the names
or a description of the persons the petitioner
expects will be adverse parties and their ad-
dresses so far as known, and 5, the names and
addresses of the persons to be examined and
the substance of the testimony which the peti-
tioner expects to elicit from each, and shall
ask for an order authorizing the petitioner to
take the depositions of the persons to be ex-
amined named in the petition, for the purpose
of perpetuating their testimony.
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(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person
named in the petition as an expected adverse
party, together with a copy of the petition,
stating that the petitioner will apply to the
court, at a time and place named therein, for
the order described in the petition. At least 20
days before the date of hearing the notice
shall be served either within or without the
district or state in the manner provided in
Rule 4(d) for service of summons; but if such
service cannot with due diligence be made
upon any expected adverse party named in the
petition, the court may make such order as is
just for service by publication or otherwise,
and shall appoint, for persons not served in the
manner provided in Rule 4(d), an attorney who
shall represent them, and, in case they are not
otherwise represented, shall cross-examine the
deponent. If any expected adverse party is a
minor or incompetent the provisions of Rule
17(c) apply.

(3) Order and Examination. If the court is sat-
isfied that the perpetuation of the testimony
may prevent a failure or delay of justice, it
shall make an order designating or describing
the persons whose depositions may be taken
and specifying the subject matter of the exam-
ination and whether the depositions shall be
taken upon oral examination or written inter-
rogatories. The depositions may then be taken
in accordance with these rules; and the court
may make orders of the character provided for
by Rules 34 and 35. For the purpose of applying
these rules to depositions for perpetuating tes-
timony, each reference therein to the court in
which the action is pending shall be deemed to
refer to the court in which the petition for
such deposition was filed.

(4) Use of Deposition. If a deposition to per-
petuate testimony is taken under these rules
or if, although not so taken, it would be ad-
missible in evidence in the courts of the state
in which it is taken, it may be used in any ac-
tion involving the same subject matter subse-
quently brought in a United States district
court, in accordance with the provisions of
Rule 32(a).

(b) PENDING APPEAL. If an appeal has been
taken from a judgment of a district court or be-
fore the taking of an appeal if the time therefor
has not expired, the district court in which the
judgment was rendered may allow the taking of
the depositions of witnesses to perpetuate their
testimony for use in the event of further pro-
ceedings in the district court. In such case the
party who desires to perpetuate the testimony
may make a motion in the district court for
leave to take the depositions, upon the same no-
tice and service thereof as if the action was
pending in the district court. The motion shall
show (1) the names and addresses of persons to
be examined and the substance of the testimony
which the party expects to elicit from each; (2)
the reasons for perpetuating their testimony. If
the court finds that the perpetuation of the tes-
timony is proper to avoid a failure or delay of
justice, it may make an order allowing the depo-
sitions to be taken and may make orders of the
character provided for by Rules 34 and 35, and
thereupon the depositions may be taken and
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used in the same manner and under the same
conditions as are prescribed in these rules for
depositions taken in actions pending in the dis-
trict court.

(c) PERPETUATION BY ACTION. This rule does
not limit the power of a court to entertain an
action to perpetuate testimony.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Mar. 1, 1971, eff. July 1,
1971; Mar. 2, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This rule offers a simple meth-
od of perpetuating testimony in cases where it is usu-
ally allowed under equity practice or under modern
statutes. See Arizona v. California, 292 U.S. 341 (1934);
Todd Engineering Dry Dock and Repair Co. v. United
States, 32 F.(2d) 734 (C.C.A.5th, 1929); Hall v. Stout, 4 Del.
ch. 269 (1871). For comparable state statutes see
Ark.Civ.Code (Crawford, 1934) §§666-670; Calif.Code
Civ.Proc. (Deering, 1937) 2083-2089; Ill.Rev.Stat. (1937)
ch. 51, §§39-46; Iowa Code (1935) §§11400-11407; 2
Mass.Gen.Laws (Ter.Ed., 1932) ch. 233, §46-63;
N.Y.C.P.A. (1937) §295; Ohio Gen.Code Ann.
((Throckmorton, 1936) §12216-12222; Va.Code Ann.
(Michie, 1936) §6235; Wisc.Stat. (1935) §§326.27-326.29. The
appointment of an attorney to represent absent parties
or parties not personally notified, or a guardian ad
litem to represent minors and incompetents, is pro-
vided for in several of the above statutes.

Note to Subdivision (b). This follows the practice ap-
proved in Richter v. Union Trust Co., 115 U.S. 55 (1885),
by extending the right to perpetuate testimony to
cases pending an appeal.

Note to Subdivision (c¢). This preserves the right to em-
ploy a separate action to perpetuate testimony under
U.S.C., Title 28, [former] §644 (Depositions under
dedimus potestatem and in perpetuam) as an alternate
method.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Since the second sentence in subdivision (a)(3) refers
only to depositions, it is arguable that Rules 34 and 35
are inapplicable in proceedings to perpetuate testi-
mony. The new matter [in subdivisions (a)(3) and (b)]
clarifies. A conforming change is also made in subdivi-
sion (b).

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The only changes are in nomenclature to conform to
the official designation of a district court in Title 28,
U.S.C., §132(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1971
AMENDMENT

The reference intended in this subdivision is to the
rule governing the use of depositions in court proceed-
ings. Formerly Rule 26(d), that rule is now Rule 32(a).
The subdivision is amended accordingly.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

Rule 28. Persons Before Whom Depositions May
Be Taken

(a) WITHIN THE UNITED STATES. Within the
United States or within a territory or insular
possession subject to the jurisdiction of the
United States, depositions shall be taken before
an officer authorized to administer oaths by the
laws of the United States or of the place where



