Rule 3

NOTES OF ADVISORY COMMITTEE ON RULES—1937

1. This rule modifies U.S.C., Title 28, [former] §384
(Suits in equity, when not sustainable). U.S.C., Title 28,
§§723 and 730 [see 2071 et seq.] (conferring power on the
Supreme Court to make rules of practice in equity), are
unaffected insofar as they relate to the rule making
power in admiralty. These sections, together with §723b
[see 2072] (Rules in actions at law; Supreme Court au-
thorized to make) are continued insofar as they are not
inconsistent with §723c [see 2072] (Union of equity and
action at law rules; power of Supreme Court). See Note
3 to Rule 1. U.S.C., Title 28, [former] §§724 (Conformity
act), 397 (Amendments to pleadings when case brought
to wrong side of court) and 398 (Equitable defenses and
equitable relief in actions at law) are superseded.

2. Reference to actions at law or suits in equity in all
statutes should now be treated as referring to the civil
action prescribed in these rules.

3. This rule follows in substance the usual introduc-
tory statements to code practices which provide for a
single action and mode of procedure, with abolition of
forms of action and procedural distinctions. Represent-
ative statutes are N.Y. Code 1848 (Laws 1848, ch. 379)
§62; N.Y.C.P.A. (1937) §8; Calif.Code Civ.Proc. (Deering,
1937) §307; 2 Minn.Stat. (Mason, 1927) §9164; 2
Wash.Rev.Stat.Ann. (Remington, 1932) §§153, 255.

II. COMMENCEMENT OF ACTION; SERVICE
OF PROCESS, PLEADINGS, MOTIONS, AND
ORDERS

Rule 3. Commencement of Action

A civil action is commenced by filing a com-
plaint with the court.
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1. Rule 5(e) defines what constitutes filing with the
court.

2. This rule governs the commencement of all ac-
tions, including those brought by or against the United
States or an officer or agency thereof, regardless of
whether service is to be made personally pursuant to
Rule 4(d), or otherwise pursuant to Rule 4(e).

3. With this rule compare [former] Equity Rule 12
(Issue of Subpoena—Time for Answer) and the following
statutes (and other similar statutes) which provide a
similar method for commencing an action:

U.S.C., Title 28:

§45 [former] (District courts; practice and procedure
in certain cases under interstate commerce
laws).

§762 [see 1402] (Petition in suit against United
States).

§766 [see 2409] (Partition suits where United States is
tenant in common or joint tenant).

4. This rule provides that the first step in an action
is the filing of the complaint. Under Rule 4(a) this is to
be followed forthwith by issuance of a summons and its
delivery to an officer for service. Other rules providing
for dismissal for failure to prosecute suggest a method
available to attack unreasonable delay in prosecuting
an action after it has been commenced. When a Federal
or State statute of limitations is pleaded as a defense,
a question may arise under this rule whether the mere
filing of the complaint stops the running of the statute,
or whether any further step is required, such as, service
of the summons and complaint or their delivery to the
marshal for service. The answer to this question may
depend on whether it is competent for the Supreme
Court, exercising the power to make rules of procedure
without affecting substantive rights, to vary the oper-
ation of statutes of limitations. The requirement of
Rule 4(a) that the clerk shall forthwith issue the sum-
mons and deliver it to the marshal for service will re-
duce the chances of such a question arising.
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Rule 4. Summons

(a) FORM. The summons shall be signed by the
clerk, bear the seal of the court, identify the
court and the parties, be directed to the defend-
ant, and state the name and address of the plain-
tiff’s attorney or, if unrepresented, of the plain-
tiff. It shall also state the time within which the
defendant must appear and defend, and notify
the defendant that failure to do so will result in
a judgment by default against the defendant for
the relief demanded in the complaint. The court
may allow a summons to be amended.

(b) ISSUANCE. Upon or after filing the com-
plaint, the plaintiff may present a summons to
the clerk for signature and seal. If the summons
is in proper form, the clerk shall sign, seal, and
issue it to the plaintiff for service on the defend-
ant. A summons, or a copy of the summons if ad-
dressed to multiple defendants, shall be issued
for each defendant to be served.

(c) SERVICE WITH COMPLAINT; BY WHOM MADE.

(1) A summons shall be served together with
a copy of the complaint. The plaintiff is re-
sponsible for service of a summons and com-
plaint within the time allowed under subdivi-
sion (m) and shall furnish the person effecting
service with the necessary copies of the sum-
mons and complaint.

(2) Service may be effected by any person
who is not a party and who is at least 18 years
of age. At the request of the plaintiff, how-
ever, the court may direct that service be ef-
fected by a United States marshal, deputy
United States marshal, or other person or offi-
cer specially appointed by the court for that
purpose. Such an appointment must be made
when the plaintiff is authorized to proceed in
forma pauperis pursuant to 28 U.S.C. §1915 or
is authorized to proceed as a seaman under 28
U.S.C. §1916.

(d) WAIVER OF SERVICE; DUTY TO SAVE COSTS
OF SERVICE; REQUEST TO WAIVE.

(1) A defendant who waives service of a sum-
mons does not thereby waive any objection to
the venue or to the jurisdiction of the court
over the person of the defendant.

(2) An individual, corporation, or association
that is subject to service under subdivision (e),
(f), or (h) and that receives notice of an action
in the manner provided in this paragraph has
a duty to avoid unnecessary costs of serving
the summons. To avoid costs, the plaintiff
may notify such a defendant of the commence-
ment of the action and request that the de-
fendant waive service of a summons. The no-
tice and request

(A) shall be in writing and shall be ad-
dressed directly to the defendant, if an indi-
vidual, or else to an officer or managing or
general agent (or other agent authorized by
appointment or law to receive service of
process) of a defendant subject to service
under subdivision (h);

(B) shall be dispatched through first-class
mail or other reliable means;

(C) shall be accompanied by a copy of the
complaint and shall identify the court in
which it has been filed;

(D) shall inform the defendant, by means
of a text prescribed in an official form pro-



