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The Mandu, 11 F.Supp. 845 (E.D.N.Y. 1935). But cf. Nelson
v. United States, 17 Fed.Cas. 1340 (No. 10,116) (C.C.D.Pa.
1816); Winthrop v. Union Ins. Co., 30 Fed.Cas. 376 (No.
17901) (C.C.D.Pa. 1807). The specific reference to the
lack of an oath or a verbatim transcript is intended to
be illustrative. Whether or to what degree the value or
weight of the evidence may be affected by the method
of taking or recording the testimony is left for deter-
mination according to the circumstances of the par-
ticular case, cf. Uebersee Finanz-Korporation, A.G. v.
Brownell, 121 F.Supp. 420 (D.D.C. 1954); Danisch v. Guard-
ian Life Ins. Co., 19 F.R.D. 235 (S.D.N.Y. 1956); the testi-
mony may indeed be so devoid of substance or pro-
bative value as to warrant its exclusion altogether.
Some foreign countries are hostile to allowing a dep-
osition to be taken in their country, especially by no-
tice or commission, or to lending assistance in the tak-
ing of a deposition. Thus compliance with the terms of
amended subdivision (b) may not in all cases ensure
completion of a deposition abroad. Examination of the
law and policy of the particular foreign country in ad-
vance of attempting a deposition is therefore advisable.
See 4 Moore’s Federal Practice 1928.06-28.08 (2d ed. 1950).

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

The amendments are clarifying.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This revision is intended to make effective use of the
Hague Convention on the Taking of Evidence Abroad in
Civil or Commercial Matters, and of any similar trea-
ties that the United States may enter into in the future
which provide procedures for taking depositions
abroad. The party taking the deposition is ordinarily
obliged to conform to an applicable treaty or conven-
tion if an effective deposition can be taken by such
internationally approved means, even though a ver-
batim transcript is not available or testimony cannot
be taken under oath. For a discussion of the impact of
such treaties upon the discovery process, and of the ap-
plication of principles of comity upon discovery in
countries not signatories to a convention, see Société
Nationale Industrielle Aérospatiale v. United States District
Court, 482 U.S. 522 (1987).

The term ‘‘letter of request’ has been substituted in
the rule for the term ‘‘letter rogatory’ because it is the
primary method provided by the Hague Convention. A
letter rogatory is essentially a form of letter of re-
quest. There are several other minor changes that are
designed merely to carry out the intent of the other al-
terations.

Rule 29. Stipulations Regarding Discovery Proce-
dure

Unless otherwise directed by the court, the
parties may by written stipulation (1) provide
that depositions may be taken before any per-
son, at any time or place, upon any notice, and
in any manner and when so taken may be used
like other depositions, and (2) modify other pro-
cedures governing or limitations placed upon
discovery, except that stipulations extending
the time provided in Rules 33, 34, and 36 for re-
sponses to discovery may, if they would inter-
fere with any time set for completion of discov-
ery, for hearing of a motion, or for trial, be
made only with the approval of the court.

(As amended Mar. 30, 1970, eff. July 1, 1970; Apr.
22, 1993, eff. Dec. 1, 1993.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1970
Amendment

There is no provision for stipulations varying the
procedures by which methods of discovery other than
depositions are governed. It is common practice for
parties to agree on such variations, and the amendment
recognizes such agreements and provides a formal
mechanism in the rules for giving them effect. Any
stipulation varying the procedures may be superseded
by court order, and stipulations extending the time for
response to discovery under Rules 33, 34, and 36 require
court approval.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule is revised to give greater opportunity for
litigants to agree upon modifications to the procedures
governing discovery or to limitations upon discovery.
Counsel are encouraged to agree on less expensive and
time-consuming methods to obtain information, as
through voluntary exchange of documents, use of inter-
views in lieu of depositions, etc. Likewise, when more
depositions or interrogatories are needed than allowed
under these rules or when more time is needed to com-
plete a deposition than allowed under a local rule, they
can, by agreeing to the additional discovery, eliminate
the need for a special motion addressed to the court.

Under the revised rule, the litigants ordinarily are
not required to obtain the court’s approval of these
stipulations. By order or local rule, the court can, how-
ever, direct that its approval be obtained for particular
types of stipulations; and, in any event, approval must
be obtained if a stipulation to extend the 30-day period
for responding to interrogatories, requests for produc-
tion, or requests for admissions would interfere with
dates set by the court for completing discovery, for
hearing of a motion, or for trial.

Rule 30. Depositions Upon Oral Examination

(a) WHEN DEPOSITIONS MAY BE TAKEN; WHEN
LEAVE REQUIRED.

(1) A party may take the testimony of any
person, including a party, by deposition upon
oral examination without leave of court ex-
cept as provided in paragraph (2). The attend-
ance of witnesses may be compelled by sub-
poena as provided in Rule 45.

(2) A party must obtain leave of court, which
shall be granted to the extent consistent with
the principles stated in Rule 26(b)(2), if the
person to be examined is confined in prison or
if, without the written stipulation of the par-
ties,

(A) a proposed deposition would result in
more than ten depositions being taken under
this rule or Rule 31 by the plaintiffs, or by
the defendants, or by third-party defendants;

(B) the person to be examined already has
been deposed in the case; or

(C) a party seeks to take a deposition be-
fore the time specified in Rule 26(d) unless
the notice contains a certification, with sup-
porting facts, that the person to be exam-
ined is expected to leave the United States
and be unavailable for examination in this
country unless deposed before that time.

(b) NOTICE OF EXAMINATION: GENERAL REQUIRE-
MENTS; METHOD OF RECORDING; PRODUCTION OF
DOCUMENTS AND THINGS; DEPOSITION OF ORGANI-
ZATION; DEPOSITION BY TELEPHONE.

(1) A party desiring to take the deposition of
any person upon oral examination shall give
reasonable notice in writing to every other
party to the action. The notice shall state the
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time and place for taking the deposition and
the name and address of each person to be ex-
amined, if known, and, if the name is not
known, a general description sufficient to
identify the person or the particular class or
group to which the person belongs. If a sub-
poena duces tecum is to be served on the per-
son to be examined, the designation of the ma-
terials to be produced as set forth in the sub-
poena shall be attached to, or included in, the
notice.

(2) The party taking the deposition shall
state in the notice the method by which the
testimony shall be recorded. Unless the court
orders otherwise, it may be recorded by sound,
sound-and-visual, or stenographic means, and
the party taking the deposition shall bear the
cost of the recording. Any party may arrange
for a transcription to be made from the re-
cording of a deposition taken by nonsteno-
graphic means.

(3) With prior notice to the deponent and
other parties, any party may designate an-
other method to record the deponent’s testi-
mony in addition to the method specified by
the person taking the deposition. The addi-
tional record or transcript shall be made at
that party’s expense unless the court other-
wise orders.

(4) Unless otherwise agreed by the parties, a
deposition shall be conducted before an officer
appointed or designated under Rule 28 and
shall begin with a statement on the record by
the officer that includes (A) the officer’s name
and business address; (B) the date, time, and
place of the deposition; (C) the name of the de-
ponent; (D) the administration of the oath or
affirmation to the deponent; and (E) an identi-
fication of all persons present. If the deposi-
tion is recorded other than stenographically,
the officer shall repeat items (A) through (C)
at the beginning of each unit of recorded tape
or other recording medium. The appearance or
demeanor of deponents or attorneys shall not
be distorted through camera or sound-record-
ing techniques. At the end of the deposition,
the officer shall state on the record that the
deposition is complete and shall set forth any
stipulations made by counsel concerning the
custody of the transcript or recording and the
exhibits, or concerning other pertinent mat-
ters.

(6) The notice to a party deponent may be
accompanied by a request made in compliance
with Rule 34 for the production of documents
and tangible things at the taking of the depo-
sition. The procedure of Rule 34 shall apply to
the request.

(6) A party may in the party’s notice and in
a subpoena name as the deponent a public or
private corporation or a partnership or asso-
ciation or governmental agency and describe
with reasonable particularity the matters on
which examination is requested. In that event,
the organization so named shall designate one
or more officers, directors, or managing
agents, or other persons who consent to testify
on its behalf, and may set forth, for each per-
son designated, the matters on which the per-
son will testify. A subpoena shall advise a non-
party organization of its duty to make such a
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designation. The persons so designated shall
testify as to matters known or reasonably
available to the organization. This subdivision
(b)(6) does not preclude taking a deposition by
any other procedure authorized in these rules.

(7) The parties may stipulate in writing or
the court may upon motion order that a depo-
sition be taken by telephone or other remote
electronic means. For the purposes of this rule
and Rules 28(a), 37(a)(1), and 37(b)(1), a deposi-
tion taken by such means is taken in the dis-
trict and at the place where the deponent is to
answer questions.

(c) EXAMINATION AND CROSS-EXAMINATION; REC-
ORD OF EXAMINATION; OATH; OBJECTIONS. Exam-
ination and cross-examination of witnesses may
proceed as permitted at the trial under the pro-
visions of the Federal Rules of Evidence except
Rules 103 and 615. The officer before whom the
deposition is to be taken shall put the witness
on oath or affirmation and shall personally, or
by someone acting under the officer’s direction
and in the officer’s presence, record the testi-
mony of the witness. The testimony shall be
taken stenographically or recorded by any other
method authorized by subdivision (b)(2) of this
rule. All objections made at the time of the ex-
amination to the qualifications of the officer
taking the deposition, to the manner of taking
it, to the evidence presented, to the conduct of
any party, or to any other aspect of the proceed-
ings shall be noted by the officer upon the
record of the deposition; but the examination
shall proceed, with the testimony being taken
subject to the objections. In lieu of participating
in the oral examination, parties may serve writ-
ten questions in a sealed envelope on the party
taking the deposition and the party taking the
deposition shall transmit them to the officer,
who shall propound them to the witness and
record the answers verbatim.

(d) SCHEDULE AND DURATION; MOTION TO TERMI-
NATE OR LIMIT EXAMINATION.

(1) Any objection during a deposition must
be stated concisely and in a non-argumen-
tative and non-suggestive manner. A person
may instruct a deponent not to answer only
when necessary to preserve a privilege, to en-
force a limitation directed by the court, or to
present a motion under Rule 30(d)(4).

(2) Unless otherwise authorized by the court
or stipulated by the parties, a deposition is
limited to one day of seven hours. The court
must allow additional time consistent with
Rule 26(b)(2) if needed for a fair examination of
the deponent or if the deponent or another
person, or other circumstance, impedes or
delays the examination.

(3) If the court finds that any impediment,
delay, or other conduct has frustrated the fair
examination of the deponent, it may impose
upon the persons responsible an appropriate
sanction, including the reasonable costs and
attorney’s fees incurred by any parties as a re-
sult thereof.

(4) At any time during a deposition, on mo-
tion of a party or of the deponent and upon a
showing that the examination is being con-
ducted in bad faith or in such manner as un-
reasonably to annoy, embarrass, or oppress
the deponent or party, the court in which the
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action is pending or the court in the district
where the deposition is being taken may order
the officer conducting the examination to
cease forthwith from taking the deposition, or
may limit the scope and manner of the taking
of the deposition as provided in Rule 26(c). If
the order made terminates the examination, it
may be resumed thereafter only upon the
order of the court in which the action is pend-
ing. Upon demand of the objecting party or de-
ponent, the taking of the deposition must be
suspended for the time necessary to make a
motion for an order. The provisions of Rule
37(a)(4) apply to the award of expenses in-
curred in relation to the motion.

(e) REVIEW BY WITNESS; CHANGES; SIGNING. If
requested by the deponent or a party before
completion of the deposition, the deponent shall
have 30 days after being notified by the officer
that the transcript or recording is available in
which to review the transcript or recording and,
if there are changes in form or substance, to
sign a statement reciting such changes and the
reasons given by the deponent for making them.
The officer shall indicate in the certificate pre-
scribed by subdivision (f)(1) whether any review
was requested and, if so, shall append any
changes made by the deponent during the period
allowed.

(f) CERTIFICATION AND DELIVERY BY OFFICER;
EXHIBITS; COPIES.

(1) The officer must certify that the witness
was duly sworn by the officer and that the
deposition is a true record of the testimony
given by the witness. This certificate must be
in writing and accompany the record of the
deposition. Unless otherwise ordered by the
court, the officer must securely seal the depo-
sition in an envelope or package indorsed with
the title of the action and marked ‘‘Deposition
of [here insert name of witness]”’ and must
promptly send it to the attorney who arranged
for the transcript or recording, who must store
it under conditions that will protect it against
loss, destruction, tampering, or deterioration.
Documents and things produced for inspection
during the examination of the witness must,
upon the request of a party, be marked for
identification and annexed to the deposition
and may be inspected and copied by any party,
except that if the person producing the mate-
rials desires to retain them the person may
(A) offer copies to be marked for identification
and annexed to the deposition and to serve
thereafter as originals if the person affords to
all parties fair opportunity to verify the cop-
ies by comparison with the originals, or (B)
offer the originals to be marked for identifica-
tion, after giving to each party an opportunity
to inspect and copy them, in which event the
materials may then be used in the same man-
ner as if annexed to the deposition. Any party
may move for an order that the original be an-
nexed to and returned with the deposition to
the court, pending final disposition of the
case.

(2) Unless otherwise ordered by the court or
agreed by the parties, the officer shall retain
stenographic notes of any deposition taken
stenographically or a copy of the recording of
any deposition taken by another method.

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 30

Upon payment of reasonable charges therefor,
the officer shall furnish a copy of the tran-
script or other recording of the deposition to
any party or to the deponent.

(3) The party taking the deposition shall
give prompt notice of its filing to all other
parties.

(g) FAILURE To ATTEND OR TO SERVE SUB-
POENA; EXPENSES.

(1) If the party giving the notice of the tak-
ing of a deposition fails to attend and proceed
therewith and another party attends in person
or by attorney pursuant to the notice, the
court may order the party giving the notice to
pay to such other party the reasonable ex-
penses incurred by that party and that party’s
attorney in attending, including reasonable
attorney’s fees.

(2) If the party giving the notice of the tak-
ing of a deposition of a witness fails to serve
a subpoena upon the witness and the witness
because of such failure does not attend, and if
another party attends in person or by attorney
because that party expects the deposition of
that witness to be taken, the court may order
the party giving the notice to pay to such
other party the reasonable expenses incurred
by that party and that party’s attorney in at-
tending, including reasonable attorney’s fees.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar.
30, 1970, eff. July 1, 1970; Mar. 1, 1971, eff. July 1,
1971; Nov. 20, 1972, eff. July 1, 1975; Apr. 29, 1980,
eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff.
Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This is in accordance with
common practice. See U.S.C., Title 28, [former] §639
(Depositions de bene esse; when and where taken; no-
tice), the relevant provisions of which are incorporated
in this rule; Calif.Code Civ.Proc. (Deering, 1937) §2031;
and statutes cited in respect to notice in the Note to
Rule 26(a). The provision for enlarging or shortening
the time of notice has been added to give flexibility to
the rule.

Note to Subdivisions (b) and (d). These are introduced
as a safeguard for the protection of parties and depo-
nents on account of the unlimited right of discovery
given by Rule 26.

Note to Subdivisions (c¢) and (e). These follow the gen-
eral plan of [former] Equity Rule 51 (Evidence Taken
Before Examiners, Etc.) and U. S. C., Title 28, [former]
§§640 (Depositions de bene esse; mode of taking), and
[former] 641 (Same; transmission to court), but are
more specific. They also permit the deponent to require
the officer to make changes in the deposition if the de-
ponent is not satisfied with it. See also [former] Equity
Rule 50 (Stenographer-Appointment-Fees).

Note to Subdivision (f). Compare [former] Equity Rule
55 (Depositions Deemed Published When Filed).

Note to Subdivision (g). This is similar to 2 Minn. Stat.
(Mason, 1927) §9833, but is more extensive.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

This amendment corresponds to the change in Rule
4(d)(4). See the Advisory Committee’s Note to that
amendment.

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

Subdivision (a). This subdivision contains the provi-
sions of existing Rule 26(a), transferred here as part of
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the rearrangement relating to Rule 26. Existing Rule
30(a) is transferred to 30(b). Changes in language have
been made to conform to the new arrangement.

This subdivision is further revised in regard to the re-
quirement of leave of court for taking a deposition. The
present procedure, requiring a plaintiff to obtain leave
of court if he serves notice of taking a deposition with-
in 20 days after commencement of the action, is
changed in several respects. First, leave is required by
reference to the time the deposition is to be taken
rather than the date of serving notice of taking. Sec-
ond, the 20-day period is extended to 30 days and runs
from the service of summons and complaint on any de-
fendant, rather than the commencement of the action.
Cf. I11. S.Ct.R. 19-1, S-H I1l1.Ann.Stat. §101.19-1. Third,
leave is not required beyond the time that defendant
initiates discovery, thus showing that he has retained
counsel. As under the present practice, a party not af-
forded a reasonable opportunity to appear at a deposi-
tion, because he has not yet been served with process,
is protected against use of the deposition at trial
against him. See Rule 32(a), transferred from 26(d).
Moreover, he can later redepose the witness if he so de-
sires.

The purpose of requiring the plaintiff to obtain leave
of court is, as stated by the Advisory Committee that
proposed the present language of Rule 26(a), to protect
“‘a defendant who has not had an opportunity to retain
counsel and inform himself as to the nature of the
suit.” Note to 1948 amendment of Rule 26(a), quoted in
3A Barron & Holtzoff, Federal Practice and Procedure
455-456 (Wright ed. 1958). In order to assure defendant of
this opportunity, the period is lengthened to 30 days.
This protection, however, is relevant to the time of
taking the deposition, not to the time that notice is
served. Similarly, the protective period should run
from the service of process rather than the filing of the
complaint with the court. As stated in the note to Rule
26(d), the courts have used the service of notice as a
convenient reference point for assigning priority in
taking depositions, but with the elimination of priority
in new Rule 26(d) the reference point is no longer need-
ed. The new procedure is consistent in principle with
the provisions of Rules 33, 34, and 36 as revised.

Plaintiff is excused from obtaining leave even during
the initial 30-day period if he gives the special notice
provided in subdivision (b)(2). The required notice must
state that the person to be examined is about to go out
of the district where the action is pending and more
than 100 miles from the place of trial, or out of the
United States, or on a voyage to sea, and will be un-
available for examination unless deposed within the 30-
day period. These events occur most often in maritime
litigation, when seamen are transferred from one port
to another or are about to go to sea. Yet, there are
analogous situations in nonmaritime litigation, and al-
though the maritime problems are more common, a
rule limited to claims in the admiralty and maritime
jurisdiction is not justified.

In the recent unification of the civil and admiralty
rules, this problem was temporarily met through addi-
tion in Rule 26(a) of a provision that depositions de
bene esse may continue to be taken as to admiralty and
maritime claims within the meaning of Rule 9(h). It
was recognized at the time that ‘‘a uniform rule appli-
cable alike to what are now civil actions and suits in
admiralty’ was clearly preferable, but the de bene esse
procedure was adopted ‘‘for the time being at least.”
See Advisory Committee’s note in Report of the Judi-
cial Conference: Proposed Amendments to Rules of
Civil Procedure 43-44 (1966).

The changes in Rule 30(a) and the new Rule 30(b)(2)
provide a formula applicable to ordinary civil as well as
maritime claims. They replace the provision for deposi-
tions de bene esse. They authorize an early deposition
without leave of court where the witness is about to de-
part and, unless his deposition is promptly taken, (1) it
will be impossible or very difficult to depose him before
trial or (2) his deposition can later be taken but only
with substantially increased effort and expense. Cf. S.S.
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Hai Chang, 1966 A.M.C. 2239 (S.D.N.Y. 1966), in which the
deposing party is required to prepay expenses and coun-
sel fees of the other party’s lawyer when the action is
pending in New York and depositions are to be taken
on the West Coast. Defendant is protected by a provi-
sion that the deposition cannot be used against him if
he was unable through exercise of diligence to obtain
counsel to represent him.

The distance of 100 miles from place of trial is derived
from the de bene esse provision and also conforms to the
reach of a subpoena of the trial court, as provided in
Rule 45(e). See also S.D.N.Y. Civ.R. 5(a). Some parts of
the de bene esse provision are omitted from Rule
30(b)(2). Modern deposition practice adequately covers
the witness who lives more than 100 miles away from
place of trial. If a witness is aged or infirm, leave of
court can be obtained.

Subdivision (b). Existing Rule 30(b) on protective or-
ders has been transferred to Rule 26(c), and existing
Rule 30(a) relating to the notice of taking deposition
has been transferred to this subdivision. Because new
material has been added, subsection numbers have been
inserted.

Subdivision (b)(1). If a subpoena duces tecum is to be
served, a copy thereof or a designation of the materials
to be produced must accompany the notice. Each party
is thereby enabled to prepare for the deposition more
effectively.

Subdivision (b)(2). This subdivision is discussed in the
note to subdivision (a), to which it relates.

Subdivision (b)(3). This provision is derived from exist-
ing Rule 30(a), with a minor change of language.

Subdivision (b)(4). In order to facilitate less expensive
procedures, provision is made for the recording of testi-
mony by other than stenographic means—e.g., by me-
chanical, electronic, or photographic means. Because
these methods give rise to problems of accuracy and
trustworthiness, the party taking the deposition is re-
quired to apply for a court order. The order is to speci-
fy how the testimony is to be recorded, preserved, and
filed, and it may contain whatever additional safe-
guards the court deems necessary.

Subdivision (b)(5). A provision is added to enable a
party, through service of notice, to require another
party to produce documents or things at the taking of
his deposition. This may now be done as to a nonparty
deponent through use of a subpoena duces tecum as au-
thorized by Rule 45, but some courts have held that
documents may be secured from a party only under
Rule 34. See 2A Barron & Holtzoff, Federal Practice and
Procedure §644.1 n. 83.2, §792 n. 16 (Wright ed. 1961).
With the elimination of ‘‘good cause’ from Rule 34, the
reason for this restrictive doctrine has disappeared. Cf.
N.Y.C.P.L.R. §3111.

Whether production of documents or things should be
obtained directly under Rule 34 or at the deposition
under this rule will depend on the nature and volume
of the documents or things. Both methods are made
available. When the documents are few and simple, and
closely related to the oral examination, ability to pro-
ceed via this rule will facilitate discovery. If the dis-
covering party insists on examining many and complex
documents at the taking of the deposition, thereby
causing undue burdens on others, the latter may, under
Rules 26(c) or 30(d), apply for a court order that the ex-
amining party proceed via Rule 34 alone.

Subdivision (b)(6). A new provision is added, whereby
a party may name a corporation, partnership, associa-
tion, or governmental agency as the deponent and des-
ignate the matters on which he requests examination,
and the organization shall then name one or more of its
officers, directors, or managing agents, or other per-
sons consenting to appear and testify on its behalf with
respect to matters known or reasonably available to
the organization. Cf. Alberta Sup.Ct.R. 255. The organi-
zation may designate persons other than officers, direc-
tors, and managing agents, but only with their consent.
Thus, an employee or agent who has an independent or
conflicting interest in the litigation—for example, in a
personal injury case—can refuse to testify on behalf of
the organization.
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This procedure supplements the existing practice
whereby the examining party designates the corporate
official to be deposed. Thus, if the examining party be-
lieves that certain officials who have not testified pur-
suant to this subdivision have added information, he
may depose them. On the other hand, a court’s decision
whether to issue a protective order may take account
of the availability and use made of the procedures pro-
vided in this subdivision.

The new procedure should be viewed as an added fa-
cility for discovery, one which may be advantageous to
both sides as well as an improvement in the deposition
process. It will reduce the difficulties now encountered
in determining, prior to the taking of a deposition,
whether a particular employee or agent is a ‘‘managing
agent.”” See Note, Discovery Against Corporations Under
the Federal Rules, 47 Iowa L.Rev. 1006-1016 (1962). It will
curb the ‘“bandying’ by which officers or managing
agents of a corporation are deposed in turn but each
disclaims knowledge of facts that are clearly known to
persons in the organization and thereby to it. Cf. Haney
v. Woodward & Lothrop, Inc., 330 F.2d 940, 944 (4th Cir.
1964). The provisions should also assist organizations
which find that an unnecessarily large number of their
officers and agents are being deposed by a party uncer-
tain of who in the organization has knowledge. Some
courts have held that under the existing rules a cor-
poration should not be burdened with choosing which
person is to appear for it. E.g., United States v. Gahagan
Dredging Corp., 24 F.R.D. 328, 329 (S.D.N.Y. 1958). This
burden is not essentially different from that of answer-
ing interrogatories under Rule 33, and is in any case
lighter than that of an examining party ignorant of
who in the corporation has knowledge.

Subdivision (c). A new sentence is inserted at the be-
ginning, representing the transfer of existing Rule 26(c)
to this subdivision. Another addition conforms to the
new provision in subdivision (b)(4).

The present rule provides that transcription shall be
carried out unless all parties waive it. In view of the
many depositions taken from which nothing useful is
discovered, the revised language provides that tran-
scription is to be performed if any party requests it.
The fact of the request is relevant to the exercise of the
court’s discretion in determining who shall pay for
transcription.

Parties choosing to serve written questions rather
than participate personally in an oral deposition are di-
rected to serve their questions on the party taking the
deposition, since the officer is often not identified in
advance. Confidentiality is preserved, since the ques-
tions may be served in a sealed envelope.

Subdivision (d). The assessment of expenses incurred
in relation to motions made under this subdivision (d)
is made subject to the provisions of Rule 37(a). The
standards for assessment of expenses are more fully set
out in Rule 37(a), and these standards should apply to
the essentially similar motions of this subdivision.

Subdivision (e). The provision relating to the refusal
of a witness to sign his deposition is tightened through
insertion of a 30-day time period.

Subdivision (f)(1). A provision is added which codifies
in a flexible way the procedure for handling exhibits re-
lated to the deposition and at the same time assures
each party that he may inspect and copy documents
and things produced by a nonparty witness in response
to subpoena duces tecum. As a general rule and in the
absence of agreement to the contrary or order of the
court, exhibits produced without objection are to be an-
nexed to and returned with the deposition, but a wit-
ness may substitute copies for purposes of marking and
he may obtain return of the exhibits. The right of the
parties to inspect exhibits for identification and to
make copies is assured. Cf. N.Y.C.P.L.R. §3116(c).

NOTES OF ADVISORY COMMITTEE ON RULES—1971
AMENDMENT

The subdivision permits a party to name a corpora-
tion or other form of organization as a deponent in the
notice of examination and to describe in the notice the
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matters about which discovery is desired. The organiza-
tion is then obliged to designate natural persons to tes-
tify on its behalf. The amendment clarifies the proce-
dure to be followed if a party desires to examine a non-
party organization through persons designated by the
organization. Under the rules, a subpoena rather than
a notice of examination is served on a non-party to
compel attendance at the taking of a deposition. The
amendment provides that a subpoena may name a non-
party organization as the deponent and may indicate
the matters about which discovery is desired. In that
event, the non-party organization must respond by des-
ignating natural persons, who are then obliged to tes-
tify as to matters known or reasonably available to the
organization. To insure that a non-party organization
that is not represented by counsel has knowledge of its
duty to designate, the amendment directs the party
seeking discovery to advise of the duty in the body of
the subpoena.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (c). Existing. Rule 43(b), which is to be ab-
rogated, deals with the use of leading questions, the
calling, interrogation, impeachment, and scope of
cross-examination of adverse parties, officers, etc.
These topics are dealt with in many places in the Rules
of Evidence. Moreover, many pertinent topics included
in the Rules of Evidence are not mentioned in Rule
43(b), e.g. privilege. A reference to the Rules of Evi-
dence generally is therefore made in subdivision (c) of
Rule 30.

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

Subdivision (b)(4). It has been proposed that electronic
recording of depositions be authorized as a matter of
course, subject to the right of a party to seek an order
that a deposition be recorded by stenographic means.
The Committee is not satisfied that a case has been
made for a reversal of present practice. The amend-
ment is made to encourage parties to agree to the use
of electronic recording of depositions so that conflict-
ing claims with respect to the potential of electronic
recording for reducing costs of depositions can be ap-
praised in the light of greater experience. The provision
that the parties may stipulate that depositions may be
recorded by other than stenographic means seems im-
plicit in Rule 29. The amendment makes it explicit.
The provision that the stipulation or order shall des-
ignate the person before whom the deposition is to be
taken is added to encourage the naming of the record-
ing technician as that person, eliminating the neces-
sity of the presence of one whose only function is to ad-
minister the oath. See Rules 28(a) and 29.

Subdivision (b)(7). Depositions by telephone are now
authorized by Rule 29 upon stipulation of the parties.
The amendment authorizes that method by order of the
court. The final sentence is added to make it clear that
when a deposition is taken by telephone it is taken in
the district and at the place where the witness is to an-
swer the questions rather than that where the ques-
tions are propounded.

Subdivision (f)(1). For the reasons set out in the Note
following the amendment of Rule 5(d), the court may
wish to permit the parties to retain depositions unless
they are to be used in the action. The amendment of
the first paragraph permits the court to so order.

The amendment of the second paragraph is clarifying.
The purpose of the paragraph is to permit a person who
produces materials at a deposition to offer copies for
marking and annexation to the deposition. Such copies
are a ‘‘substitute’ for the originals, which are not to be
marked and which can thereafter be used or even dis-
posed of by the person who produces them. In the light
of that purpose, the former language of the paragraph
had been justly termed ‘‘opaque.”” Wright & Miller, Fed-
eral Practice and Procedure: Civil §2114.
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NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

EFFECTIVE DATE OF AMENDMENT PROPOSED
NOVEMBER 20, 1972

Amendment of this rule embraced by the order en-
tered by the Supreme Court of the United States on No-
vember 20, 1972, effective on the 180th day beginning
after January 2, 1975, see section 3 of Pub. L. 93-595,
Jan. 2, 1975, 88 Stat. 1959, set out as a note under sec-
tion 2074 of this title.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a). Paragraph (1) retains the first and
third sentences from the former subdivision (a) without
significant modification. The second and fourth sen-
tences are relocated.

Paragraph (2) collects all provisions bearing on re-
quirements of leave of court to take a deposition.

Paragraph (2)(A) is new. It provides a limit on the
number of depositions the parties may take, absent
leave of court or stipulation with the other parties. One
aim of this revision is to assure judicial review under
the standards stated in Rule 26(b)(2) before any side
will be allowed to take more than ten depositions in a
case without agreement of the other parties. A second
objective is to emphasize that counsel have a profes-
sional obligation to develop a mutual cost-effective
plan for discovery in the case. Leave to take additional
depositions should be granted when consistent with the
principles of Rule 26(b)(2), and in some cases the ten-
per-side limit should be reduced in accordance with
those same principles. Consideration should ordinarily
be given at the planning meeting of the parties under
Rule 26(f) and at the time of a scheduling conference
under Rule 16(b) as to enlargements or reductions in
the number of depositions, eliminating the need for
special motions.

A deposition under Rule 30(b)(6) should, for purposes
of this limit, be treated as a single deposition even
though more than one person may be designated to tes-
tify.

In multi-party cases, the parties on any side are ex-
pected to confer and agree as to which depositions are
most needed, given the presumptive limit on the num-
ber of depositions they can take without leave of court.
If these disputes cannot be amicably resolved, the court
can be requested to resolve the dispute or permit addi-
tional depositions.

Paragraph (2)(B) is new. It requires leave of court if
any witness is to be deposed in the action more than
once. This requirement does not apply when a deposi-
tion is temporarily recessed for convenience of counsel
or the deponent or to enable additional materials to be
gathered before resuming the deposition. If significant
travel costs would be incurred to resume the deposi-
tion, the parties should consider the feasibility of con-
ducting the balance of the examination by telephonic
means.

Paragraph (2)(C) revises the second sentence of the
former subdivision (a) as to when depositions may be
taken. Consistent with the changes made in Rule 26(d),
providing that formal discovery ordinarily not com-
mence until after the litigants have met and conferred
as directed in revised Rule 26(f), the rule requires leave
of court or agreement of the parties if a deposition is
to be taken before that time (except when a witness is
about to leave the country).

Subdivision (b). The primary change in subdivision (b)
is that parties will be authorized to record deposition
testimony by nonstenographic means without first hav-
ing to obtain permission of the court or agreement
from other counsel.

Former subdivision (b)(2) is partly relocated in sub-
division (a)(2)(C) of this rule. The latter two sentences
of the first paragraph are deleted, in part because they
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are redundant to Rule 26(g) and in part because Rule 11
no longer applies to discovery requests. The second
paragraph of the former subdivision (b)(2), relating to
use of depositions at trial where a party was unable to
obtain counsel in time for an accelerated deposition, is
relocated in Rule 32.

New paragraph (2) confers on the party taking the
deposition the choice of the method of recording, with-
out the need to obtain prior court approval for one
taken other than stenographically. A party choosing to
record a deposition only by videotape or audiotape
should understand that a transcript will be required by
Rule 26(a)(3)(B) and Rule 32(c) if the deposition is later
to be offered as evidence at trial or on a dispositive mo-
tion under Rule 56. Objections to the nonstenographic
recording of a deposition, when warranted by the cir-
cumstances, can be presented to the court under Rule
26(c).

Paragraph (3) provides that other parties may ar-
range, at their own expense, for the recording of a depo-
sition by a means (stenographic, visual, or sound) in
addition to the method designated by the person notic-
ing the deposition. The former provisions of this para-
graph, relating to the court’s power to change the date
of a deposition, have been eliminated as redundant in
view of Rule 26(c)(2).

Revised paragraph (4) requires that all depositions be
recorded by an officer designated or appointed under
Rule 28 and contains special provisions designed to pro-
vide basic safeguards to assure the utility and integrity
of recordings taken other than stenographically.

Paragraph (7) is revised to authorize the taking of a
deposition not only by telephone but also by other re-
mote electronic means, such as satellite television,
when agreed to by the parties or authorized by the
court.

Subdivision (c). Minor changes are made in this sub-
division to reflect those made in subdivision (b) and to
complement the new provisions of subdivision (d)(1),
aimed at reducing the number of interruptions during
depositions.

In addition, the revision addresses a recurring prob-
lem as to whether other potential deponents can attend
a deposition. Courts have disagreed, some holding that
witnesses should be excluded through invocation of
Rule 615 of the evidence rules, and others holding that
witnesses may attend unless excluded by an order
under Rule 26(c)(5). The revision provides that other
witnesses are not automatically excluded from a depo-
sition simply by the request of a party. Exclusion, how-
ever, can be ordered under Rule 26(c)(5) when appro-
priate; and, if exclusion is ordered, consideration
should be given as to whether the excluded witnesses
likewise should be precluded from reading, or being
otherwise informed about, the testimony given in the
earlier depositions. The revision addresses only the
matter of attendance by potential deponents, and does
not attempt to resolve issues concerning attendance by
others, such as members of the public or press.

Subdivision (d). The first sentence of new paragraph
(1) provides that any objections during a deposition
must be made concisely and in a non-argumentative
and non-suggestive manner. Depositions frequently
have been unduly prolonged, if not unfairly frustrated,
by lengthy objections and colloquy, often suggesting
how the deponent should respond. While objections
may, under the revised rule, be made during a deposi-
tion, they ordinarily should be limited to those that
under Rule 32(d)(3) might be waived if not made at that
time, i.e., objections on grounds that might be imme-
diately obviated, removed, or cured, such as to the
form of a question or the responsiveness of an answer.
Under Rule 32(b), other objections can, even without
the so-called ‘‘usual stipulation’ preserving objections,
be raised for the first time at trial and therefore should
be kept to a minimum during a deposition.

Directions to a deponent not to answer a question can
be even more disruptive than objections. The second
sentence of new paragraph (1) prohibits such directions
except in the three circumstances indicated: to claim a
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privilege or protection against disclosure (e.g., as work
product), to enforce a court directive limiting the scope
or length of permissible discovery, or to suspend a dep-
osition to enable presentation of a motion under para-
graph (3).

Paragraph (2) is added to this subdivision to dispel
any doubts regarding the power of the court by order or
local rule to establish limits on the length of deposi-
tions. The rule also explicitly authorizes the court to
impose the cost resulting from obstructive tactics that
unreasonably prolong a deposition on the person en-
gaged in such obstruction. This sanction may be im-
posed on a non-party witness as well as a party or at-
torney, but is otherwise congruent with Rule 26(g).

It is anticipated that limits on the length of deposi-
tions prescribed by local rules would be presumptive
only, subject to modification by the court or by agree-
ment of the parties. Such modifications typically
should be discussed by the parties in their meeting
under Rule 26(f) and included in the scheduling order
required by Rule 16(b). Additional time, moreover,
should be allowed under the revised rule when justified
under the principles stated in Rule 26(b)(2). To reduce
the number of special motions, local rules should ordi-
narily permit—and indeed encourage—the parties to
agree to additional time, as when, during the taking of
a deposition, it becomes clear that some additional ex-
amination is needed.

Paragraph (3) authorizes appropriate sanctions not
only when a deposition is unreasonably prolonged, but
also when an attorney engages in other practices that
improperly frustrate the fair examination of the depo-
nent, such as making improper objections or giving di-
rections not to answer prohibited by paragraph (1). In
general, counsel should not engage in any conduct dur-
ing a deposition that would not be allowed in the pres-
ence of a judicial officer. The making of an excessive
number of unnecessary objections may itself constitute
sanctionable conduct, as may the refusal of an attorney
to agree with other counsel on a fair apportionment of
the time allowed for examination of a deponent or a re-
fusal to agree to a reasonable request for some addi-
tional time to complete a deposition, when that is per-
mitted by the local rule or order.

Subdivision (e). Various changes are made in this sub-
division to reduce problems sometimes encountered
when depositions are taken stenographically. Reporters
frequently have difficulties obtaining signatures—and
the return of depositions—from deponents. Under the
revision pre-filing review by the deponent is required
only if requested before the deposition is completed. If
review is requested, the deponent will be allowed 30
days to review the transcript or recording and to indi-
cate any changes in form or substance. Signature of the
deponent will be required only if review is requested
and changes are made.

Subdivision (f). Minor changes are made in this sub-
division to reflect those made in subdivision (b). In
courts which direct that depositions not be automati-
cally filed, the reporter can transmit the transcript or
recording to the attorney taking the deposition (or or-
dering the transcript or record), who then becomes cus-
todian for the court of the original record of the deposi-
tion. Pursuant to subdivision (f)(2), as under the prior
rule, any other party is entitled to secure a copy of the
deposition from the officer designated to take the depo-
sition; accordingly, unless ordered or agreed, the offi-
cer must retain a copy of the recording or the steno-
graphic notes.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivision (d). Paragraph (1) has been amended to
clarify the terms regarding behavior during deposi-
tions. The references to objections ‘‘to evidence’ and
limitations “on evidence’ have been removed to avoid
disputes about what is ‘‘evidence’ and whether an ob-
jection is to, or a limitation is on, discovery instead. It
is intended that the rule apply to any objection to a
question or other issue arising during a deposition, and
to any limitation imposed by the court in connection
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with a deposition, which might relate to duration or
other matters.

The current rule places limitations on instructions
that a witness not answer only when the instruction is
made by a ‘“‘party.” Similar limitations should apply
with regard to anyone who might purport to instruct a
witness not to answer a question. Accordingly, the rule
is amended to apply the limitation to instructions by
any person. The amendment is not intended to confer
new authority on nonparties to instruct witnesses to
refuse to answer deposition questions. The amendment
makes it clear that, whatever the legitimacy of giving
such instructions, the nonparty is subject to the same
limitations as parties.

Paragraph (2) imposes a presumptive durational limi-
tation of one day of seven hours for any deposition. The
Committee has been informed that overlong deposi-
tions can result in undue costs and delays in some cir-
cumstances. This limitation contemplates that there
will be reasonable breaks during the day for lunch and
other reasons, and that the only time to be counted is
the time occupied by the actual deposition. For pur-
poses of this durational limit, the deposition of each
person designated under Rule 30(b)(6) should be consid-
ered a separate deposition. The presumptive duration
may be extended, or otherwise altered, by agreement.
Absent agreement, a court order is needed. The party
seeking a court order to extend the examination, or
otherwise alter the limitations, is expected to show
good cause to justify such an order.

Parties considering extending the time for a deposi-
tion—and courts asked to order an extension—might
consider a variety of factors. For example, if the wit-
ness needs an interpreter, that may prolong the exam-
ination. If the examination will cover events occurring
over a long period of time, that may justify allowing
additional time. In cases in which the witness will be
questioned about numerous or lengthy documents, it is
often desirable for the interrogating party to send cop-
ies of the documents to the witness sufficiently in ad-
vance of the deposition so that the witness can become
familiar with them. Should the witness nevertheless
not read the documents in advance, thereby prolonging
the deposition, a court could consider that a reason for
extending the time limit. If the examination reveals
that documents have been requested but not produced,
that may justify further examination once production
has occurred. In multi-party cases, the need for each
party to examine the witness may warrant additional
time, although duplicative questioning should be avoid-
ed and parties with similar interests should strive to
designate one lawyer to question about areas of com-
mon interest. Similarly, should the lawyer for the wit-
ness want to examine the witness, that may require ad-
ditional time. Finally, with regard to expert witnesses,
there may more often be a need for additional time—
even after the submission of the report required by
Rule 26(a)(2)—for full exploration of the theories upon
which the witness relies.

It is expected that in most instances the parties and
the witness will make reasonable accommodations to
avoid the need for resort to the court. The limitation
is phrased in terms of a single day on the assumption
that ordinarily a single day would be preferable to a
deposition extending over multiple days; if alternative
arrangements would better suit the parties, they may
agree to them. It is also assumed that there will be rea-
sonable breaks during the day. Preoccupation with tim-
ing is to be avoided.

The rule directs the court to allow additional time
where consistent with Rule 26(b)(2) if needed for a fair
examination of the deponent. In addition, if the depo-
nent or another person impedes or delays the examina-
tion, the court must authorize extra time. The amend-
ment makes clear that additional time should also be
allowed where the examination is impeded by an ‘‘other
circumstance,”” which might include a power outage, a
health emergency, or other event.

In keeping with the amendment to Rule 26(b)(2), the
provision added in 1993 granting authority to adopt a
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local rule limiting the time permitted for depositions
has been removed. The court may enter a case-specific
order directing shorter depositions for all depositions
in a case or with regard to a specific witness. The court
may also order that a deposition be taken for limited
periods on several days.

Paragraph (3) includes sanctions provisions formerly
included in paragraph (2). It authorizes the court to im-
pose an appropriate sanction on any person responsible
for an impediment that frustrated the fair examination
of the deponent. This could include the deponent, any
party, or any other person involved in the deposition.
If the impediment or delay results from an ‘‘other cir-
cumstance’ under paragraph (2), ordinarily no sanction
would be appropriate.

Former paragraph (3) has been renumbered (4) but is
otherwise unchanged.

Subdivision (f)(1). This subdivision is amended because
Rule 5(d) has been amended to direct that discovery
materials, including depositions, ordinarily should not
be filed. The rule already has provisions directing that
the lawyer who arranged for the transcript or recording
preserve the deposition. Rule 5(d) provides that, once
the deposition is used in the proceeding, the attorney
must file it with the court.

‘“‘Shall” is replaced by ‘“‘must’” or ‘“‘may’’ under the
program to conform amended rules to current style
conventions when there is no ambiguity.

GAP Report. The Advisory Committee recommends
deleting the requirement in the published proposed
amendments that the deponent consent to extending a
deposition beyond one day, and adding an amendment
to Rule 30(f)(1) to conform to the published amendment
to Rule 5(d) regarding filing of depositions. It also rec-
ommends conforming the Committee Note with regard
to the deponent veto, and adding material to the Note
to provide direction on computation of the durational
limitation on depositions, to provide examples of situa-
tions in which the parties might agree—or the court
order—that a deposition be extended, and to make clear
that no new authority to instruct a witness is conferred
by the amendment. One minor wording improvement in
the Note is also suggested.

Rule 31. Depositions Upon Written Questions

(a) SERVING QUESTIONS; NOTICE.

(1) A party may take the testimony of any
person, including a party, by deposition upon
written questions without leave of court ex-
cept as provided in paragraph (2). The attend-
ance of witnesses may be compelled by the use
of subpoena as provided in Rule 45.

(2) A party must obtain leave of court, which
shall be granted to the extent consistent with
the principles stated in Rule 26(b)(2), if the
person to be examined is confined in prison or
if, without the written stipulation of the par-
ties,

(A) a proposed deposition would result in
more than ten depositions being taken under
this rule or Rule 30 by the plaintiffs, or by
the defendants, or by third-party defendants;

(B) the person to be examined has already
been deposed in the case; or

(C) a party seeks to take a deposition be-
fore the time specified in Rule 26(d).

(3) A party desiring to take a deposition
upon written questions shall serve them upon
every other party with a notice stating (1) the
name and address of the person who is to an-
swer them, if known, and if the name is not
known, a general description sufficient to
identify the person or the particular class or
group to which the person belongs, and (2) the
name or descriptive title and address of the of-
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ficer before whom the deposition is to be
taken. A deposition upon written questions
may be taken of a public or private corpora-
tion or a partnership or association or govern-
mental agency in accordance with the provi-
sions of Rule 30(b)(6).

(4) Within 14 days after the notice and writ-
ten questions are served, a party may serve
cross questions upon all other parties. Within
7 days after being served with cross questions,
a party may serve redirect questions upon all
other parties. Within 7 days after being served
with redirect questions, a party may serve
recross questions upon all other parties. The
court may for cause shown enlarge or shorten
the time.

(b) OFFICER TO TAKE RESPONSES AND PREPARE
RECORD. A copy of the notice and copies of all
questions served shall be delivered by the party
taking the deposition to the officer designated
in the notice, who shall proceed promptly, in the
manner provided by Rule 30(c), (e), and (f), to
take the testimony of the witness in response to
the questions and to prepare, certify, and file or
mail the deposition, attaching thereto the copy
of the notice and the questions received by the
officer.

(c) NOTICE OF FILING. When the deposition is
filed the party taking it shall promptly give no-
tice thereof to all other parties.

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar.
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule is in accordance with common practice. In
most of the states listed in the Note to Rule 26(a), pro-
visions similar to this rule will be found in the statutes
which in their respective statutory compilations follow
those cited in the Note to Rule 26(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

Confusion is created by the use of the same terminol-
ogy to describe both the taking of a deposition upon
‘“‘written interrogatories’ pursuant to this rule and the
serving of ‘‘written interrogatories’ upon parties pur-
suant to Rule 33. The distinction between these two
modes of discovery will be more readily and clearly
grasped through substitution of the word ‘‘questions’
for ‘“‘interrogatories’ throughout this rule.

Subdivision (a). A new paragraph is inserted at the be-
ginning of this subdivision to conform to the rearrange-
ment of provisions in Rules 26(a), 30(a), and 30(b).

The revised subdivision permits designation of the
deponent by general description or by class or group.
This conforms to the practice for depositions on oral
examination.

The new procedure provided in Rule 30(b)(6) for tak-
ing the deposition of a corporation or other organiza-
tion through persons designated by the organization is
incorporated by reference.

The service of all questions, including cross, redirect,
and recross, is to be made on all parties. This will in-
form the parties and enable them to participate fully in
the procedure.

The time allowed for service of cross, redirect, and
recross questions has been extended. Experience with
the existing time limits shows them to be unrealisti-
cally short. No special restriction is placed on the time
for serving the notice of taking the deposition and the
first set of questions. Since no party is required to
serve cross questions less than 30 days after the notice
and questions are served, the defendant has sufficient



