Rule 31

local rule limiting the time permitted for depositions
has been removed. The court may enter a case-specific
order directing shorter depositions for all depositions
in a case or with regard to a specific witness. The court
may also order that a deposition be taken for limited
periods on several days.

Paragraph (3) includes sanctions provisions formerly
included in paragraph (2). It authorizes the court to im-
pose an appropriate sanction on any person responsible
for an impediment that frustrated the fair examination
of the deponent. This could include the deponent, any
party, or any other person involved in the deposition.
If the impediment or delay results from an ‘‘other cir-
cumstance’ under paragraph (2), ordinarily no sanction
would be appropriate.

Former paragraph (3) has been renumbered (4) but is
otherwise unchanged.

Subdivision (f)(1). This subdivision is amended because
Rule 5(d) has been amended to direct that discovery
materials, including depositions, ordinarily should not
be filed. The rule already has provisions directing that
the lawyer who arranged for the transcript or recording
preserve the deposition. Rule 5(d) provides that, once
the deposition is used in the proceeding, the attorney
must file it with the court.

‘“‘Shall” is replaced by ‘“‘must’” or ‘“‘may’’ under the
program to conform amended rules to current style
conventions when there is no ambiguity.

GAP Report. The Advisory Committee recommends
deleting the requirement in the published proposed
amendments that the deponent consent to extending a
deposition beyond one day, and adding an amendment
to Rule 30(f)(1) to conform to the published amendment
to Rule 5(d) regarding filing of depositions. It also rec-
ommends conforming the Committee Note with regard
to the deponent veto, and adding material to the Note
to provide direction on computation of the durational
limitation on depositions, to provide examples of situa-
tions in which the parties might agree—or the court
order—that a deposition be extended, and to make clear
that no new authority to instruct a witness is conferred
by the amendment. One minor wording improvement in
the Note is also suggested.

Rule 31. Depositions Upon Written Questions

(a) SERVING QUESTIONS; NOTICE.

(1) A party may take the testimony of any
person, including a party, by deposition upon
written questions without leave of court ex-
cept as provided in paragraph (2). The attend-
ance of witnesses may be compelled by the use
of subpoena as provided in Rule 45.

(2) A party must obtain leave of court, which
shall be granted to the extent consistent with
the principles stated in Rule 26(b)(2), if the
person to be examined is confined in prison or
if, without the written stipulation of the par-
ties,

(A) a proposed deposition would result in
more than ten depositions being taken under
this rule or Rule 30 by the plaintiffs, or by
the defendants, or by third-party defendants;

(B) the person to be examined has already
been deposed in the case; or

(C) a party seeks to take a deposition be-
fore the time specified in Rule 26(d).

(3) A party desiring to take a deposition
upon written questions shall serve them upon
every other party with a notice stating (1) the
name and address of the person who is to an-
swer them, if known, and if the name is not
known, a general description sufficient to
identify the person or the particular class or
group to which the person belongs, and (2) the
name or descriptive title and address of the of-
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ficer before whom the deposition is to be
taken. A deposition upon written questions
may be taken of a public or private corpora-
tion or a partnership or association or govern-
mental agency in accordance with the provi-
sions of Rule 30(b)(6).

(4) Within 14 days after the notice and writ-
ten questions are served, a party may serve
cross questions upon all other parties. Within
7 days after being served with cross questions,
a party may serve redirect questions upon all
other parties. Within 7 days after being served
with redirect questions, a party may serve
recross questions upon all other parties. The
court may for cause shown enlarge or shorten
the time.

(b) OFFICER TO TAKE RESPONSES AND PREPARE
RECORD. A copy of the notice and copies of all
questions served shall be delivered by the party
taking the deposition to the officer designated
in the notice, who shall proceed promptly, in the
manner provided by Rule 30(c), (e), and (f), to
take the testimony of the witness in response to
the questions and to prepare, certify, and file or
mail the deposition, attaching thereto the copy
of the notice and the questions received by the
officer.

(c) NOTICE OF FILING. When the deposition is
filed the party taking it shall promptly give no-
tice thereof to all other parties.

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar.
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule is in accordance with common practice. In
most of the states listed in the Note to Rule 26(a), pro-
visions similar to this rule will be found in the statutes
which in their respective statutory compilations follow
those cited in the Note to Rule 26(a).

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

Confusion is created by the use of the same terminol-
ogy to describe both the taking of a deposition upon
‘“‘written interrogatories’ pursuant to this rule and the
serving of ‘‘written interrogatories’ upon parties pur-
suant to Rule 33. The distinction between these two
modes of discovery will be more readily and clearly
grasped through substitution of the word ‘‘questions’
for ‘“‘interrogatories’ throughout this rule.

Subdivision (a). A new paragraph is inserted at the be-
ginning of this subdivision to conform to the rearrange-
ment of provisions in Rules 26(a), 30(a), and 30(b).

The revised subdivision permits designation of the
deponent by general description or by class or group.
This conforms to the practice for depositions on oral
examination.

The new procedure provided in Rule 30(b)(6) for tak-
ing the deposition of a corporation or other organiza-
tion through persons designated by the organization is
incorporated by reference.

The service of all questions, including cross, redirect,
and recross, is to be made on all parties. This will in-
form the parties and enable them to participate fully in
the procedure.

The time allowed for service of cross, redirect, and
recross questions has been extended. Experience with
the existing time limits shows them to be unrealisti-
cally short. No special restriction is placed on the time
for serving the notice of taking the deposition and the
first set of questions. Since no party is required to
serve cross questions less than 30 days after the notice
and questions are served, the defendant has sufficient
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time to obtain counsel. The court may for cause shown
enlarge or shorten the time.

Subdivision (d). Since new Rule 26(c) provides for pro-
tective orders with respect to all discovery, and ex-
pressly provides that the court may order that one dis-
covery device be used in place of another, subdivision
(d) is eliminated as unnecessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a). The first paragraph of subdivision (a)
is divided into two subparagraphs, with provisions com-
parable to those made in the revision of Rule 30.
Changes are made in the former third paragraph, num-
bered in the revision as paragraph (4), to reduce the
total time for developing cross-examination, redirect,
and recross questions from 50 days to 28 days.

Rule 32. Use of Depositions in Court Proceedings

(a) USE OF DEPOSITIONS. At the trial or upon
the hearing of a motion or an interlocutory pro-
ceeding, any part or all of a deposition, so far as
admissible under the rules of evidence applied as
though the witness were then present and testi-
fying, may be used against any party who was
present or represented at the taking of the depo-
sition or who had reasonable notice thereof, in
accordance with any of the following provisions:

(1) Any deposition may be used by any party
for the purpose of contradicting or impeaching
the testimony of deponent as a witness, or for
any other purpose permitted by the Federal
Rules of Evidence.

(2) The deposition of a party or of anyone
who at the time of taking the deposition was
an officer, director, or managing agent, or a
person designated under Rule 30(b)(6) or 31(a)
to testify on behalf of a public or private cor-
poration, partnership or association or govern-
mental agency which is a party may be used
by an adverse party for any purpose.

(3) The deposition of a witness, whether or
not a party, may be used by any party for any
purpose if the court finds:

(A) that the witness is dead; or

(B) that the witness is at a greater dis-
tance than 100 miles from the place of trial
or hearing, or is out of the United States,
unless it appears that the absence of the wit-
ness was procured by the party offering the
deposition; or

(C) that the witness is unable to attend or
testify because of age, illness, infirmity, or
imprisonment; or

(D) that the party offering the deposition
has been unable to procure the attendance of
the witness by subpoena; or

(E) upon application and notice, that such
exceptional circumstances exist as to make
it desirable, in the interest of justice and
with due regard to the importance of pre-
senting the testimony of witnesses orally in
open court, to allow the deposition to be
used.

A deposition taken without leave of court pur-
suant to a notice under Rule 30(a)(2)(C) shall
not be used against a party who demonstrates
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that, when served with the notice, it was un-
able through the exercise of diligence to ob-
tain counsel to represent it at the taking of
the deposition; nor shall a deposition be used
against a party who, having received less than
11 days notice of a deposition, has promptly
upon receiving such notice filed a motion for
a protective order under Rule 26(c)(2) request-
ing that the deposition not be held or be held
at a different time or place and such motion is
pending at the time the deposition is held.

(4) If only part of a deposition is offered in
evidence by a party, an adverse party may re-
quire the offeror to introduce any other part
which ought in fairness to be considered with
the part introduced, and any party may intro-
duce any other parts.

Substitution of parties pursuant to Rule 25
does not affect the right to use depositions
previously taken; and, when an action has
been brought in any court of the United States
or of any State and another action involving
the same subject matter is afterward brought
between the same parties or their representa-
tives or successors in interest, all depositions
lawfully taken and duly filed in the former ac-
tion may be used in the latter as if originally
taken therefor. A deposition previously taken
may also be used as permitted by the Federal
Rules of Evidence.

(b) OBJECTIONS TO ADMISSIBILITY. Subject to
the provisions of Rule 28(b) and subdivision
(d)(3) of this rule, objection may be made at the
trial or hearing to receiving in evidence any
deposition or part thereof for any reason which
would require the exclusion of the evidence if
the witness were then present and testifying.

(c) FORM OF PRESENTATION. Except as other-
wise directed by the court, a party offering dep-
osition testimony pursuant to this rule may
offer it in stenographic or nonstenographic
form, but, if in nonstenographic form, the party
shall also provide the court with a transcript of
the portions so offered. On request of any party
in a case tried before a jury, deposition testi-
mony offered other than for impeachment pur-
poses shall be presented in nonstenographic
form, if available, unless the court for good
cause orders otherwise.

(d) EFFECT OF ERRORS AND IRREGULARITIES IN
DEPOSITIONS.

(1) As to Notice. All errors and irregularities
in the notice for taking a deposition are
waived unless written objection is promptly
served upon the party giving the notice.

(2) As to Disqualification of Officer. Objection
to taking a deposition because of disqualifica-
tion of the officer before whom it is to be
taken is waived unless made before the taking
of the deposition begins or as soon thereafter
as the disqualification becomes known or
could be discovered with reasonable diligence.

(3) As to Taking of Deposition.

(A) Objections to the competency of a wit-
ness or to the competency, relevancy, or ma-
teriality of testimony are not waived by fail-
ure to make them before or during the tak-
ing of the deposition, unless the ground of
the objection is one which might have been
obviated or removed if presented at that
time.



