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time to obtain counsel. The court may for cause shown 
enlarge or shorten the time. 

Subdivision (d). Since new Rule 26(c) provides for pro-
tective orders with respect to all discovery, and ex-
pressly provides that the court may order that one dis-
covery device be used in place of another, subdivision 
(d) is eliminated as unnecessary. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

Subdivision (a). The first paragraph of subdivision (a) 
is divided into two subparagraphs, with provisions com-
parable to those made in the revision of Rule 30. 
Changes are made in the former third paragraph, num-
bered in the revision as paragraph (4), to reduce the 
total time for developing cross-examination, redirect, 
and recross questions from 50 days to 28 days. 

Rule 32. Use of Depositions in Court Proceedings 

(a) USE OF DEPOSITIONS. At the trial or upon 
the hearing of a motion or an interlocutory pro-
ceeding, any part or all of a deposition, so far as 
admissible under the rules of evidence applied as 
though the witness were then present and testi-
fying, may be used against any party who was 
present or represented at the taking of the depo-
sition or who had reasonable notice thereof, in 
accordance with any of the following provisions: 

(1) Any deposition may be used by any party 
for the purpose of contradicting or impeaching 
the testimony of deponent as a witness, or for 
any other purpose permitted by the Federal 
Rules of Evidence. 

(2) The deposition of a party or of anyone 
who at the time of taking the deposition was 
an officer, director, or managing agent, or a 
person designated under Rule 30(b)(6) or 31(a) 
to testify on behalf of a public or private cor-
poration, partnership or association or govern-
mental agency which is a party may be used 
by an adverse party for any purpose. 

(3) The deposition of a witness, whether or 
not a party, may be used by any party for any 
purpose if the court finds: 

(A) that the witness is dead; or 
(B) that the witness is at a greater dis-

tance than 100 miles from the place of trial 
or hearing, or is out of the United States, 
unless it appears that the absence of the wit-
ness was procured by the party offering the 
deposition; or 

(C) that the witness is unable to attend or 
testify because of age, illness, infirmity, or 
imprisonment; or 

(D) that the party offering the deposition 
has been unable to procure the attendance of 
the witness by subpoena; or 

(E) upon application and notice, that such 
exceptional circumstances exist as to make 
it desirable, in the interest of justice and 
with due regard to the importance of pre-
senting the testimony of witnesses orally in 
open court, to allow the deposition to be 
used. 

A deposition taken without leave of court pur-
suant to a notice under Rule 30(a)(2)(C) shall 
not be used against a party who demonstrates 

that, when served with the notice, it was un-
able through the exercise of diligence to ob-
tain counsel to represent it at the taking of 
the deposition; nor shall a deposition be used 
against a party who, having received less than 
11 days notice of a deposition, has promptly 
upon receiving such notice filed a motion for 
a protective order under Rule 26(c)(2) request-
ing that the deposition not be held or be held 
at a different time or place and such motion is 
pending at the time the deposition is held. 

(4) If only part of a deposition is offered in 
evidence by a party, an adverse party may re-
quire the offeror to introduce any other part 
which ought in fairness to be considered with 
the part introduced, and any party may intro-
duce any other parts. 

Substitution of parties pursuant to Rule 25 
does not affect the right to use depositions 
previously taken; and, when an action has 
been brought in any court of the United States 
or of any State and another action involving 
the same subject matter is afterward brought 
between the same parties or their representa-
tives or successors in interest, all depositions 
lawfully taken and duly filed in the former ac-
tion may be used in the latter as if originally 
taken therefor. A deposition previously taken 
may also be used as permitted by the Federal 
Rules of Evidence. 

(b) OBJECTIONS TO ADMISSIBILITY. Subject to 
the provisions of Rule 28(b) and subdivision 
(d)(3) of this rule, objection may be made at the 
trial or hearing to receiving in evidence any 
deposition or part thereof for any reason which 
would require the exclusion of the evidence if 
the witness were then present and testifying. 

(c) FORM OF PRESENTATION. Except as other-
wise directed by the court, a party offering dep-
osition testimony pursuant to this rule may 
offer it in stenographic or nonstenographic 
form, but, if in nonstenographic form, the party 
shall also provide the court with a transcript of 
the portions so offered. On request of any party 
in a case tried before a jury, deposition testi-
mony offered other than for impeachment pur-
poses shall be presented in nonstenographic 
form, if available, unless the court for good 
cause orders otherwise. 

(d) EFFECT OF ERRORS AND IRREGULARITIES IN 
DEPOSITIONS. 

(1) As to Notice. All errors and irregularities 
in the notice for taking a deposition are 
waived unless written objection is promptly 
served upon the party giving the notice. 

(2) As to Disqualification of Officer. Objection 
to taking a deposition because of disqualifica-
tion of the officer before whom it is to be 
taken is waived unless made before the taking 
of the deposition begins or as soon thereafter 
as the disqualification becomes known or 
could be discovered with reasonable diligence. 

(3) As to Taking of Deposition. 
(A) Objections to the competency of a wit-

ness or to the competency, relevancy, or ma-
teriality of testimony are not waived by fail-
ure to make them before or during the tak-
ing of the deposition, unless the ground of 
the objection is one which might have been 
obviated or removed if presented at that 
time. 
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(B) Errors and irregularities occurring at 
the oral examination in the manner of tak-
ing the deposition, in the form of the ques-
tions or answers, in the oath or affirmation, 
or in the conduct of parties, and errors of 
any kind which might be obviated, removed, 
or cured if promptly presented, are waived 
unless seasonable objection thereto is made 
at the taking of the deposition. 

(C) Objections to the form of written ques-
tions submitted under Rule 31 are waived un-
less served in writing upon the party pro-
pounding them within the time allowed for 
serving the succeeding cross or other ques-
tions and within 5 days after service of the 
last questions authorized. 

(4) As to Completion and Return of Deposition. 
Errors and irregularities in the manner in 
which the testimony is transcribed or the dep-
osition is prepared, signed, certified, sealed, 
indorsed, transmitted, filed, or otherwise dealt 
with by the officer under Rules 30 and 31 are 
waived unless a motion to suppress the deposi-
tion or some part thereof is made with reason-
able promptness after such defect is, or with 
due diligence might have been, ascertained. 

(As amended Mar. 30, 1970, eff. July 1, 1970; Nov. 
20, 1972, eff. July 1, 1975; Apr. 29, 1980, eff. Aug. 
1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, 
eff. Dec. 1, 1993.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule is in accordance with common practice. In 
most of the states listed in the Note to Rule 26, provi-
sions similar to this rule will be found in the statutes 
which in their respective statutory compilations follow 
those cited in the Note to Rule 26. 

NOTES OF ADVISORY COMMITTEE ON RULES—1970 
AMENDMENT 

As part of the rearrangement of the discovery rules, 
existing subdivisions (d), (e), and (f) of Rule 26 are 
transferred to Rule 32 as new subdivisions (a), (b), and 
(c). The provisions of Rule 32 are retained as subdivi-
sion (d) of Rule 32 with appropriate changes in the let-
tering and numbering of subheadings. The new rule is 
given a suitable new title. A beneficial byproduct of the 
rearrangement is that provisions which are naturally 
related to one another are placed in one rule. 

A change is made in new Rule 32(a), whereby it is 
made clear that the rules of evidence are to be applied 
to depositions offered at trial as though the deponent 
were then present and testifying at trial. This elimi-
nates the possibility of certain technical hearsay objec-
tions which are based, not on the contents of depo-
nent’s testimony, but on his absence from court. The 
language of present Rule 26(d) does not appear to au-
thorize these technical objections, but it is not entirely 
clear. Note present Rule 26(e), transferred to Rule 32(b); 
see 2A Barron & Holtzoff, Federal Practice and Procedure 
164–166 (Wright ed. 1961). 

An addition in Rule 32(a)(2) provides for use of a depo-
sition of a person designated by a corporation or other 
organization, which is a party, to testify on its behalf. 
This complements the new procedure for taking the 
deposition of a corporation or other organization pro-
vided in Rules 30(b)(6) and 31(a). The addition is appro-
priate, since the deposition is in substance and effect 
that of the corporation or other organization which is 
a party. 

A change is made in the standard under which a party 
offering part of a deposition in evidence may be re-
quired to introduce additional parts of the deposition. 
The new standard is contained in a proposal made by 
the Advisory Committee on Rules of Evidence. See 

Rule 1–07 and accompanying Note, Preliminary Draft of 
Proposed Rules of Evidence for the United States District 
Courts and Magistrates 21–22 (March, 1969). 

References to other rules are changed to conform to 
the rearrangement, and minor verbal changes have 
been made for clarification. The time for objecting to 
written questions served under Rule 31 is slightly ex-
tended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1972 
AMENDMENT 

Subdivision (e). The concept of ‘‘making a person one’s 
own witness’’ appears to have had significance prin-
cipally in two respects: impeachment and waiver of in-
competency. Neither retains any vitality under the 
Rules of Evidence. The old prohibition against im-
peaching one’s own witness is eliminated by Evidence 
Rule 607. The lack of recognition in the Rules of Evi-
dence of state rules of incompetency in the Dead Man’s 
area renders it unnecessary to consider aspects of waiv-
er arising from calling the incompetent party witness. 
Subdivision (c) is deleted because it appears to be no 
longer necessary in the light of the Rules of Evidence. 

NOTES OF ADVISORY COMMITTEE ON RULES—1980 
AMENDMENT 

Subdivision (a)(1). Rule 801(d) of the Federal Rules of 
Evidence permits a prior inconsistent statement of a 
witness in a deposition to be used as substantive evi-
dence. And Rule 801(d)(2) makes the statement of an 
agent or servant admissible against the principal under 
the circumstances described in the Rule. The language 
of the present subdivision is, therefore, too narrow. 

Subdivision (a)(4). The requirement that a prior action 
must have been dismissed before depositions taken for 
use in it can be used in a subsequent action was doubt-
less an oversight, and the courts have ignored it. See 
Wright & Miller, Federal Practice and Procedure: Civil 
§ 2150. The final sentence is added to reflect the fact 
that the Federal Rules of Evidence permit a broader 
use of depositions previously taken under certain cir-
cumstances. For example, Rule 804(b)(1) of the Federal 
Rules of Evidence provides that if a witness is unavail-
able, as that term is defined by the rule, his deposition 
in any earlier proceeding can be used against a party to 
the prior proceeding who had an opportunity and simi-
lar motive to develop the testimony of the witness. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

Subdivision (a). The last sentence of revised subdivi-
sion (a) not only includes the substance of the provi-
sions formerly contained in the second paragraph of 
Rule 30(b)(2), but adds a provision to deal with the situ-
ation when a party, receiving minimal notice of a pro-
posed deposition, is unable to obtain a court ruling on 
its motion for a protective order seeking to delay or 
change the place of the deposition. Ordinarily a party 
does not obtain protection merely by the filing of a mo-
tion for a protective order under Rule 26(c); any protec-
tion is dependent upon the court’s ruling. Under the re-
vision, a party receiving less than 11 days notice of a 
deposition can, provided its motion for a protective 
order is filed promptly, be spared the risks resulting 
from nonattendance at the deposition held before its 
motion is ruled upon. Although the revision of Rule 
32(a) covers only the risk that the deposition could be 
used against the non-appearing movant, it should also 
follow that, when the proposed deponent is the movant, 
the deponent would have ‘‘just cause’’ for failing to ap-
pear for purposes of Rule 37(d)(1). Inclusion of this pro-
vision is not intended to signify that 11 days’ notice is 
the minimum advance notice for all depositions or that 
greater than 10 days should necessarily be deemed suffi-
cient in all situations. 
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Subdivision (c). This new subdivision, inserted at the 
location of a subdivision previously abrogated, is in-
cluded in view of the increased opportunities for video- 
recording and audio-recording of depositions under re-
vised Rule 30(b). Under this rule a party may offer dep-
osition testimony in any of the forms authorized under 
Rule 30(b) but, if offering it in a nonstenographic form, 
must provide the court with a transcript of the por-
tions so offered. On request of any party in a jury trial, 
deposition testimony offered other than for impeach-
ment purposes is to be presented in a nonstenographic 
form if available, unless the court directs otherwise. 
Note that under Rule 26(a)(3)(B) a party expecting to 
use nonstenographic deposition testimony as sub-
stantive evidence is required to provide other parties 
with a transcript in advance of trial. 

REFERENCES IN TEXT 

The Federal Rules of Evidence, referred to in subd. 
(a)(1), (4), are set out in this Appendix. 

EFFECTIVE DATE OF AMENDMENT PROPOSED 
NOVEMBER 20, 1972 

Amendment of this rule embraced by the order en-
tered by the Supreme Court of the United States on No-
vember 20, 1972, effective on the 180th day beginning 
after January 2, 1975, see section 3 of Pub. L. 93–595, 
Jan. 2, 1975, 88 Stat. 1959, set out as a note under sec-
tion 2074 of this title. 

Rule 33. Interrogatories to Parties 

(a) AVAILABILITY. Without leave of court or 
written stipulation, any party may serve upon 
any other party written interrogatories, not ex-
ceeding 25 in number including all discrete sub-
parts, to be answered by the party served or, if 
the party served is a public or private corpora-
tion or a partnership or association or govern-
mental agency, by any officer or agent, who 
shall furnish such information as is available to 
the party. Leave to serve additional interrog-
atories shall be granted to the extent consistent 
with the principles of Rule 26(b)(2). Without 
leave of court or written stipulation, interrog-
atories may not be served before the time speci-
fied in Rule 26(d). 

(b) ANSWERS AND OBJECTIONS. 
(1) Each interrogatory shall be answered sep-

arately and fully in writing under oath, unless 
it is objected to, in which event the objecting 
party shall state the reasons for objection and 
shall answer to the extent the interrogatory is 
not objectionable. 

(2) The answers are to be signed by the per-
son making them, and the objections signed 
by the attorney making them. 

(3) The party upon whom the interrogatories 
have been served shall serve a copy of the an-
swers, and objections if any, within 30 days 
after the service of the interrogatories. A 
shorter or longer time may be directed by the 
court or, in the absence of such an order, 
agreed to in writing by the parties subject to 
Rule 29. 

(4) All grounds for an objection to an inter-
rogatory shall be stated with specificity. Any 
ground not stated in a timely objection is 
waived unless the party’s failure to object is 
excused by the court for good cause shown. 

(5) The party submitting the interrogatories 
may move for an order under Rule 37(a) with 
respect to any objection to or other failure to 
answer an interrogatory. 

(c) SCOPE; USE AT TRIAL. Interrogatories may 
relate to any matters which can be inquired into 
under Rule 26(b)(1), and the answers may be used 
to the extent permitted by the rules of evidence. 

An interrogatory otherwise proper is not nec-
essarily objectionable merely because an answer 
to the interrogatory involves an opinion or con-
tention that relates to fact or the application of 
law to fact, but the court may order that such 
an interrogatory need not be answered until 
after designated discovery has been completed 
or until a pre-trial conference or other later 
time. 

(d) OPTION TO PRODUCE BUSINESS RECORDS. 
Where the answer to an interrogatory may be 
derived or ascertained from the business records 
of the party upon whom the interrogatory has 
been served or from an examination, audit or in-
spection of such business records, including a 
compilation, abstract or summary thereof, and 
the burden of deriving or ascertaining the an-
swer is substantially the same for the party 
serving the interrogatory as for the party 
served, it is a sufficient answer to such interrog-
atory to specify the records from which the an-
swer may be derived or ascertained and to afford 
to the party serving the interrogatory reason-
able opportunity to examine, audit or inspect 
such records and to make copies, compilations, 
abstracts or summaries. A specification shall be 
in sufficient detail to permit the interrogating 
party to locate and to identify, as readily as can 
the party served, the records from which the an-
swer may be ascertained. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 
30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 
1, 1980; Apr. 22, 1993, eff. Dec. 1, 1993.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule restates the substance of [former] Equity 
Rule 58 (Discovery—Interrogatories—Inspection and 
Production of Documents—Admission of Execution or 
Genuineness), with modifications to conform to these 
rules. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

The added second sentence in the first paragraph of 
Rule 33 conforms with a similar change in Rule 26(a) 
and will avoid litigation as to when the interrogatories 
may be served. Original Rule 33 does not state the 
times at which parties may serve written interrog-
atories upon each other. It has been the accepted view, 
however, that the times were the same in Rule 33 as 
those stated in Rule 26(a). United States v. American Sol-
vents & Chemical Corp. of California (D.Del. 1939) 30 
F.Supp. 107; Sheldon v. Great Lakes Transit Corp. 
(W.D.N.Y. 1942) 5 Fed.Rules Serv. 33.11, Case 3; Musher 
Foundation, Inc. v. Alba Trading Co. (S.D.N.Y. 1941) 42 
F.Supp. 281; 2 Moore’s Federal Practice, (1938) 2621. The 
time within which leave of court must be secured by a 
plaintiff has been fixed at 10 days, in view of the fact 
that a defendant has 10 days within which to make ob-
jections in any case, which should give him ample time 
to engage counsel and prepare. 

Further in the first paragraph of Rule 33, the word 
‘‘service’’ is substituted for ‘‘delivery’’ in conformance 
with the use of the word ‘‘serve’’ elsewhere in the rule 
and generally throughout the rules. See also Note to 
Rule 13(a) herein. The portion of the rule dealing with 
practice on objections has been revised so as to afford 
a clearer statement of the procedure. The addition of 
the words ‘‘to interrogatories to which objection is 
made’’ insures that only the answers to the objection-


