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miliar with the records. At the same time, the respond-
ent unable to invoke this subdivision does not on that
account lose the protection available to him under new
Rule 26(c) against oppressive or unduly burdensome or
expensive interrogatories. And even when the respond-
ent successfully invokes the subdivision, the court is
not deprived of its usual power, in appropriate cases, to
require that the interrogating party reimburse the re-
spondent for the expense of assembling his records and
making them intelligible.

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

Subdivision (c). The Committee is advised that parties
upon whom interrogatories are served have occasion-
ally responded by directing the interrogating party to
a mass of business records or by offering to make all of
their records available, justifying the response by the
option provided by this subdivision. Such practices are
an abuse of the option. A party who is permitted by the
terms of this subdivision to offer records for inspection
in lieu of answering an interrogatory should offer them
in a manner that permits the same direct and economi-
cal access that is available to the party. If the informa-
tion sought exists in the form of compilations, ab-
stracts or summaries then available to the responding
party, those should be made available to the interro-
gating party. The final sentence is added to make it
clear that a responding party has the duty to specify,
by category and location, the records from which an-
swers to interrogatories can be derived.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Purpose of Revision. The purpose of this revision is to
reduce the frequency and increase the efficiency of in-
terrogatory practice. The revision is based on experi-
ence with local rules. For ease of reference, subdivision
(a) is divided into two subdivisions and the remaining
subdivisions renumbered.

Subdivision (a). Revision of this subdivision limits in-
terrogatory practice. Because Rule 26(a)(1)-(3) requires
disclosure of much of the information previously ob-
tained by this form of discovery, there should be less
occasion to use it. Experience in over half of the dis-
trict courts has confirmed that limitations on the num-
ber of interrogatories are useful and manageable. More-
over, because the device can be costly and may be used
as a means of harassment, it is desirable to subject its
use to the control of the court consistent with the prin-
ciples stated in Rule 26(b)(2), particularly in multi-
party cases where it has not been unusual for the same
interrogatory to be propounded to a party by more
than one of its adversaries.

Each party is allowed to serve 25 interrogatories upon
any other party, but must secure leave of court (or a
stipulation from the opposing party) to serve a larger
number. Parties cannot evade this presumptive limita-
tion through the device of joining as ‘‘subparts’ ques-
tions that seek information about discrete separate
subjects. However, a question asking about commu-
nications of a particular type should be treated as a
single interrogatory even though it requests that the
time, place, persons present, and contents be stated
separately for each such communication.

As with the number of depositions authorized by Rule
30, leave to serve additional interrogatories is to be al-
lowed when consistent with Rule 26(b)(2). The aim is
not to prevent needed discovery, but to provide judicial
scrutiny before parties make potentially excessive use
of this discovery device. In many cases it will be appro-
priate for the court to permit a larger number of inter-
rogatories in the scheduling order entered under Rule
16(D).

Unless leave of court is obtained, interrogatories may
not be served prior to the meeting of the parties under
Rule 26(f).

When a case with outstanding interrogatories exceed-
ing the number permitted by this rule is removed to

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Page 182

federal court, the interrogating party must seek leave
allowing the additional interrogatories, specify which
twenty-five are to be answered, or resubmit interrog-
atories that comply with the rule. Moreover, under
Rule 26(d), the time for response would be measured
from the date of the parties’ meeting under Rule 26(f).
See Rule 81(c), providing that these rules govern proce-
dures after removal.

Subdivision (b). A separate subdivision is made of the
former second paragraph of subdivision (a). Language is
added to paragraph (1) of this subdivision to emphasize
the duty of the responding party to provide full an-
swers to the extent not objectionable. If, for example,
an interrogatory seeking information about numerous
facilities or products is deemed objectionable, but an
interrogatory seeking information about a lesser num-
ber of facilities or products would not have been objec-
tionable, the interrogatory should be answered with re-
spect to the latter even though an objection is raised as
to the balance of the facilities or products. Similarly,
the fact that additional time may be needed to respond
to some questions (or to some aspects of questions)
should not justify a delay in responding to those ques-
tions (or other aspects of questions) that can be an-
swered within the prescribed time.

Paragraph (4) is added to make clear that objections
must be specifically justified, and that unstated or un-
timely grounds for objection ordinarily are waived.
Note also the provisions of revised Rule 26(b)(5), which
require a responding party to indicate when it is with-
holding information under a claim of privilege or as
trial preparation materials.

These provisions should be read in light of Rule 26(g),
authorizing the court to impose sanctions on a party
and attorney making an unfounded objection to an in-
terrogatory.

Subdivisions (c) and (d). The provisions of former sub-
divisions (b) and (c) are renumbered.

Rule 34. Production of Documents and Things
and Entry Upon Land for Inspection and
Other Purposes

(a) SCOPE. Any party may serve on any other
party a request (1) to produce and permit the
party making the request, or someone acting on
the requestor’s behalf, to inspect and copy, any
designated documents (including writings, draw-
ings, graphs, charts, photographs, phonorecords,
and other data compilations from which infor-
mation can be obtained, translated, if necessary,
by the respondent through detection devices
into reasonably usable form), or to inspect and
copy, test, or sample any tangible things which
constitute or contain matters within the scope
of Rule 26(b) and which are in the possession,
custody or control of the party upon whom the
request is served; or (2) to permit entry upon
designated land or other property in the posses-
sion or control of the party upon whom the re-
quest is served for the purpose of inspection and
measuring, surveying, photographing, testing,
or sampling the property or any designated ob-
ject or operation thereon, within the scope of
Rule 26(b).

(b) PROCEDURE. The request shall set forth, ei-
ther by individual item or by category, the
items to be inspected, and describe each with
reasonable particularity. The request shall
specify a reasonable time, place, and manner of
making the inspection and performing the relat-
ed acts. Without leave of court or written stipu-
lation, a request may not be served before the
time specified in Rule 26(d).

The party upon whom the request is served
shall serve a written response within 30 days
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after the service of the request. A shorter or
longer time may be directed by the court or, in
the absence of such an order, agreed to in writ-
ing by the parties, subject to Rule 29. The re-
sponse shall state, with respect to each item or
category, that inspection and related activities
will be permitted as requested, unless the re-
quest is objected to, in which event the reasons
for the objection shall be stated. If objection is
made to part of an item or category, the part
shall be specified and inspection permitted of
the remaining parts. The party submitting the
request may move for an order under Rule 37(a)
with respect to any objection to or other failure
to respond to the request or any part thereof, or
any failure to permit inspection as requested.

A party who produces documents for inspec-
tion shall produce them as they are kept in the
usual course of business or shall organize and
label them to correspond with the categories in
the request.

(c) PERSONS NOT PARTIES. A person not a party
to the action may be compelled to produce docu-
ments and things or to submit to an inspection
as provided in Rule 45.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar.
30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug.
1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991,
eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

In England orders are made for the inspection of doc-
uments, English Rules Under the Judicature Act (The An-
nual Practice, 1937) O. 31, r.r. 14, et seq., or for the inspec-
tion of tangible property or for entry upon land, O. 50,
r.3. Michigan provides for inspection of damaged prop-
erty when such damage is the ground of the action.
Mich.Court Rules Ann. (Searl, 1933) Rule 41, §2.

Practically all states have statutes authorizing the
court to order parties in possession or control of docu-
ments to permit other parties to inspect and copy them
before trial. See Ragland, Discovery Before Trial (1932),
Appendix, p. 267, setting out the statutes.

Compare [former] Equity Rule 58 (Discovery—Inter-
rogatories—Inspection and Production of Documents—
Admission of Execution or Genuineness) (fifth para-
graph).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The changes in clauses (1) and (2) correlate the scope
of inquiry permitted under Rule 34 with that provided
in Rule 26(b), and thus remove any ambiguity created
by the former differences in language. As stated in
Olson Transportation Co. v. Socony-Vacuum Oil Co.
(E.D.Wis. 1944) 8 Fed.Rules Serv. 34.41, Case 2, ‘. ..
Rule 34 is a direct and simple method of discovery.” At
the same time the addition of the words following the
term ‘‘parties’ makes certain that the person in whose
custody, possession, or control the evidence reposes
may have the benefit of the applicable protective or-
ders stated in Rule 30(b). This change should be consid-
ered in the light of the proposed expansion of Rule
30(b).

An objection has been made that the word ‘‘des-
ignated” in Rule 34 has been construed with undue
strictness in some district court cases so as to require
great and impracticable specificity in the description
of documents, papers, books, etc., sought to be in-
spected. The Committee, however, believes that no
amendment is needed, and that the proper meaning of
“‘designated’ as requiring specificity has already been
delineated by the Supreme Court. See Brown v. United
States (1928) 276 U.S. 134, 143 (‘‘The subpoena . . . speci-
fies . . . with reasonable particularity the subjects to
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which the documents called for related.””); Consolidated
Rendering Co. v. Vermont (1908) 207 U.S. 541, 543-544 (‘“‘We
see no reason why all such books, papers and cor-
respondence which related to the subject of inquiry,
and were described with reasonable detail, should not
be called for and the company directed to produce
them. Otherwise, the State would be compelled to des-
ignate each particular paper which it desired, which
presupposes an accurate knowledge of such papers,
which the tribunal desiring the papers would probably
rarely, if ever, have.”).

NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

Rule 34 is revised to accomplish the following major
changes in the existing rule: (1) to eliminate the re-
quirement of good cause; (2) to have the rule operate
extrajudicially; (3) to include testing and sampling as
well as inspecting or photographing tangible things;
and (4) to make clear that the rule does not preclude an
independent action for analogous discovery against
persons not parties.

Subdivision (a). Good cause is eliminated because it
has furnished an uncertain and erratic protection to
the parties from whom production is sought and is now
rendered unnecessary by virtue of the more specific
provisions added to Rule 26(b) relating to materials as-
sembled in preparation for trial and to experts retained
or consulted by parties.

The good cause requirement was originally inserted
in Rule 34 as a general protective provision in the ab-
sence of experience with the specific problems that
would arise thereunder. As the note to Rule 26(b)(3) on
trial preparation materials makes clear, good cause has
been applied differently to varying classes of docu-
ments, though not without confusion. It has often been
said in court opinions that good cause requires a con-
sideration of need for the materials and of alternative
means of obtaining them, i.e., something more than rel-
evance and lack of privilege. But the overwhelming
proportion of the cases in which the formula of good
cause has been applied to require a special showing are
those involving trial preparation. In practice, the
courts have not treated documents as having a special
immunity to discovery simply because of their being
documents. Protection may be afforded to claims of
privacy or secrecy or of undue burden or expense under
what is now Rule 26(c) (previously Rule 30(b)). To be
sure, an appraisal of ‘“‘undue’ burden inevitably entails
consideration of the needs of the party seeking discov-
ery. With special provisions added to govern trial prep-
aration materials and experts, there is no longer any
occasion to retain the requirement of good cause.

The revision of Rule 34 to have it operate extra-
judicially, rather than by court order, is to a large ex-
tent a reflection of existing law office practice. The Co-
lumbia Survey shows that of the litigants seeking in-
spection of documents or things, only about 25 percent
filed motions for court orders. This minor fraction nev-
ertheless accounted for a significant number of mo-
tions. About half of these motions were uncontested
and in almost all instances the party seeking produc-
tion ultimately prevailed. Although an extrajudicial
procedure will not drastically alter existing practice
under Rule 34—it will conform to it in most cases—it
has the potential of saving court time in a substantial
though proportionately small number of cases tried an-
nually.

The inclusion of testing and sampling of tangible
things and objects or operations on land reflects a need
frequently encountered by parties in preparation for
trial. If the operation of a particular machine is the
basis of a claim for negligent injury, it will often be
necessary to test its operating parts or to sample and
test the products it is producing. Cf. Mich.Gen.Ct.R.
310.1(1) (1963) (testing authorized).

The inclusive description of ‘‘documents’ is revised
to accord with changing technology. It makes clear
that Rule 34 applies to electronic data compilations
from which information can be obtained only with the
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use of detection devices, and that when the data can as
a practical matter be made usable by the discovering
party only through respondent’s devices, respondent
may be required to use his devices to translate the data
into usable form. In many instances, this means that
respondent will have to supply a print-out of computer
data. The burden thus placed on respondent will vary
from case to case, and the courts have ample power
under Rule 26(c) to protect respondent against undue
burden of expense, either by restricting discovery or re-
quiring that the discovering party pay costs. Similarly,
if the discovering party needs to check the electronic
source itself, the court may protect respondent with re-
spect to preservation of his records, confidentially of
nondiscoverable matters, and costs.

Subdivision (b). The procedure provided in Rule 34 is
essentially the same as that in Rule 33, as amended,
and the discussion in the note appended to that rule is
relevant to Rule 34 as well. Problems peculiar to Rule
34 relate to the specific arrangements that must be
worked out for inspection and related acts of copying,
photographing, testing, or sampling. The rule provides
that a request for inspection shall set forth the items
to be inspected either by item or category, describing
each with reasonable particularity, and shall specify a
reasonable time, place, and manner of making the in-
spection.

Subdivision (c). Rule 34 as revised continues to apply
only to parties. Comments from the bar make clear
that in the preparation of cases for trial it is occasion-
ally necessary to enter land or inspect large tangible
things in the possession of a person not a party, and
that some courts have dismissed independent actions in
the nature of bills in equity for such discovery on the
ground that Rule 34 is preemptive. While an ideal solu-
tion to this problem is to provide for discovery against
persons not parties in Rule 34, both the jurisdictional
and procedural problems are very complex. For the
present, this subdivision makes clear that Rule 34 does
not preclude independent actions for discovery against
persons not parties.

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

Subdivision (b). The Committee is advised that, ‘It is
apparently not rare for parties deliberately to mix crit-
ical documents with others in the hope of obscuring
significance.”” Report of the Special Committee for the
Study of Discovery Abuse, Section of Litigation of the
American Bar Association (1977) 22. The sentence added
by this subdivision follows the recommendation of the
Report.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This amendment reflects the change effected by revi-
sion of Rule 45 to provide for subpoenas to compel non-
parties to produce documents and things and to submit
to inspections of premises. The deletion of the text of
the former paragraph is not intended to preclude an
independent action for production of documents or
things or for permission to enter upon land, but such
actions may no longer be necessary in light of this revi-
sion.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The rule is revised to reflect the change made by
Rule 26(d), preventing a party from seeking formal dis-
covery prior to the meeting of the parties required by
Rule 26(f). Also, like a change made in Rule 33, the rule
is modified to make clear that, if a request for produc-
tion is objectionable only in part, production should be
afforded with respect to the unobjectionable portions.
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When a case with outstanding requests for production
is removed to federal court, the time for response
would be measured from the date of the parties’ meet-
ing. See Rule 81(c), providing that these rules govern
procedures after removal.

Rule 35. Physical and Mental Examinations of
Persons

(a) ORDER FOR EXAMINATION. When the mental
or physical condition (including the blood
group) of a party or of a person in the custody
or under the legal control of a party, is in con-
troversy, the court in which the action is pend-
ing may order the party to submit to a physical
or mental examination by a suitably licensed or
certified examiner or to produce for examina-
tion the person in the party’s custody or legal
control. The order may be made only on motion
for good cause shown and upon notice to the per-
son to be examined and to all parties and shall
specify the time, place, manner, conditions, and
scope of the examination and the person or per-
sons by whom it is to be made.

(b) REPORT OF EXAMINER.

(1) If requested by the party against whom
an order is made under Rule 35(a) or the per-
son examined, the party causing the examina-
tion to be made shall deliver to the requesting
party a copy of the detailed written report of
the examiner setting out the examiner’s find-
ings, including results of all tests made, diag-
noses and conclusions, together with like re-
ports of all earlier examinations of the same
condition. After delivery the party causing the
examination shall be entitled upon request to
receive from the party against whom the order
is made a like report of any examination, pre-
viously or thereafter made, of the same condi-
tion, unless, in the case of a report of exam-
ination of a person not a party, the party
shows that the party is unable to obtain it.
The court on motion may make an order
against a party requiring delivery of a report
on such terms as are just, and if an examiner
fails or refuses to make a report the court
may exclude the examiner’s testimony if of-
fered at trial.

(2) By requesting and obtaining a report of
the examination so ordered or by taking the
deposition of the examiner, the party exam-
ined waives any privilege the party may have
in that action or any other involving the same
controversy, regarding the testimony of every
other person who has examined or may there-
after examine the party in respect of the same
mental or physical condition.

(3) This subdivision applies to examinations
made by agreement of the parties, unless the
agreement expressly provides otherwise. This
subdivision does not preclude discovery of a
report of an examiner or the taking of a depo-
sition of the examiner in accordance with the
provisions of any other rule.

(As amended Mar. 30, 1970, eff. July 1, 1970; Mar.
2, 1987, eff. Aug. 1, 1987; Pub. L. 100-690, title VII,
§7047(b), Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 1991,
eff. Dec. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Physical examination of parties before trial is au-
thorized by statute or rule in a number of states. See



