
Page 193 TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE Rule 38 

Under revised paragraph (3), evasive or incomplete 
disclosures and responses to interrogatories and pro-
duction requests are treated as failures to disclose or 
respond. Interrogatories and requests for production 
should not be read or interpreted in an artificially re-
strictive or hypertechnical manner to avoid disclosure 
of information fairly covered by the discovery request, 
and to do so is subject to appropriate sanctions under 
subdivision (a). 

Revised paragraph (4) is divided into three subpara-
graphs for ease of reference, and in each the phrase 
‘‘after opportunity for hearing’’ is changed to ‘‘after af-
fording an opportunity to be heard’’ to make clear that 
the court can consider such questions on written sub-
missions as well as on oral hearings. 

Subparagraph (A) is revised to cover the situation 
where information that should have been produced 
without a motion to compel is produced after the mo-
tion is filed but before it is brought on for hearing. The 
rule also is revised to provide that a party should not 
be awarded its expenses for filing a motion that could 
have been avoided by conferring with opposing counsel. 

Subparagraph (C) is revised to include the provision 
that formerly was contained in subdivision (a)(2) and to 
include the same requirement of an opportunity to be 
heard that is specified in subparagraphs (A) and (B). 

Subdivision (c). The revision provides a self-executing 
sanction for failure to make a disclosure required by 
Rule 26(a), without need for a motion under subdivision 
(a)(2)(A). 

Paragraph (1) prevents a party from using as evidence 
any witnesses or information that, without substantial 
justification, has not been disclosed as required by 
Rules 26(a) and 26(e)(1). This automatic sanction pro-
vides a strong inducement for disclosure of material 
that the disclosing party would expect to use as evi-
dence, whether at a trial, at a hearing, or on a motion, 
such as one under Rule 56. As disclosure of evidence of-
fered solely for impeachment purposes is not required 
under those rules, this preclusion sanction likewise 
does not apply to that evidence. 

Limiting the automatic sanction to violations ‘‘with-
out substantial justification,’’ coupled with the excep-
tion for violations that are ‘‘harmless,’’ is needed to 
avoid unduly harsh penalties in a variety of situations: 
e.g., the inadvertent omission from a Rule 26(a)(1)(A) 
disclosure of the name of a potential witness known to 
all parties; the failure to list as a trial witness a person 
so listed by another party; or the lack of knowledge of 
a pro se litigant of the requirement to make disclo-
sures. In the latter situation, however, exclusion would 
be proper if the requirement for disclosure had been 
called to the litigant’s attention by either the court or 
another party. 

Preclusion of evidence is not an effective incentive to 
compel disclosure of information that, being supportive 
of the position of the opposing party, might advan-
tageously be concealed by the disclosing party. How-
ever, the rule provides the court with a wide range of 
other sanctions—such as declaring specified facts to be 
established, preventing contradictory evidence, or, like 
spoliation of evidence, allowing the jury to be informed 
of the fact of nondisclosure—that, though not self-exe-
cuting, can be imposed when found to be warranted 
after a hearing. The failure to identify a witness or doc-
ument in a disclosure statement would be admissible 
under the Federal Rules of Evidence under the same 
principles that allow a party’s interrogatory answers to 
be offered against it. 

Subdivision (d). This subdivision is revised to require 
that, where a party fails to file any response to inter-
rogatories or a Rule 34 request, the discovering party 
should informally seek to obtain such responses before 
filing a motion for sanctions. 

The last sentence of this subdivision is revised to 
clarify that it is the pendency of a motion for protec-
tive order that may be urged as an excuse for a viola-
tion of subdivision (d). If a party’s motion has been de-
nied, the party cannot argue that its subsequent failure 
to comply would be justified. In this connection, it 

should be noted that the filing of a motion under Rule 
26(c) is not self-executing—the relief authorized under 
that rule depends on obtaining the court’s order to that 
effect. 

Subdivision (g). This subdivision is modified to con-
form to the revision of Rule 26(f). 

COMMITTEE NOTES ON RULES—2000 AMENDMENT 

Subdivision (c)(1). When this subdivision was added in 
1993 to direct exclusion of materials not disclosed as re-
quired, the duty to supplement discovery responses 
pursuant to Rule 26(e)(2) was omitted. In the face of 
this omission, courts may rely on inherent power to 
sanction for failure to supplement as required by Rule 
26(e)(2), see 8 Federal Practice & Procedure § 2050 at 607–09, 
but that is an uncertain and unregulated ground for 
imposing sanctions. There is no obvious occasion for a 
Rule 37(a) motion in connection with failure to supple-
ment, and ordinarily only Rule 37(c)(1) exists as rule- 
based authority for sanctions if this supplementation 
obligation is violated. 

The amendment explicitly adds failure to comply 
with Rule 26(e)(2) as a ground for sanctions under Rule 
37(c)(1), including exclusion of withheld materials. The 
rule provides that this sanction power only applies 
when the failure to supplement was ‘‘without substan-
tial justification.’’ Even if the failure was not substan-
tially justified, a party should be allowed to use the 
material that was not disclosed if the lack of earlier 
notice was harmless. 

‘‘Shall’’ is replaced by ‘‘is’’ under the program to con-
form amended rules to current style conventions when 
there is no ambiguity. 

GAP Report. The Advisory Committee recommends 
that the published amendment proposal be modified to 
state that the exclusion sanction can apply to failure 
‘‘to amend a prior response to discovery as required by 
Rule 26(e)(2).’’ In addition, one minor phrasing change 
is recommended for the Committee Note. 

AMENDMENT BY PUBLIC LAW 

1980—Subd. (f). Pub. L. 96–481 repealed subd. (f) which 
provided that except to the extent permitted by stat-
ute, expenses and fees may not be awarded against the 
United States under this rule. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–481 effective Oct. 1, 1981, 
and applicable to adversary adjudication defined in sec-
tion 504(b)(1)(C) of Title 5, and to civil actions and ad-
versary adjudications described in section 2412 of Title 
28, Judiciary and Judicial Procedure, which are pending 
on, or commenced on or after Oct. 1, 1981, see section 
208 of Pub. L. 96–481, set out as an Effective Date note 
under section 504 of Title 5, Government Organization 
and Employees. 

VI. TRIALS 

Rule 38. Jury Trial of Right 

(a) RIGHT PRESERVED. The right of trial by 
jury as declared by the Seventh Amendment to 
the Constitution or as given by a statute of the 
United States shall be preserved to the parties 
inviolate. 

(b) DEMAND. Any party may demand a trial by 
jury of any issue triable of right by a jury by (1) 
serving upon the other parties a demand there-
for in writing at any time after the commence-
ment of the action and not later than 10 days 
after the service of the last pleading directed to 
such issue, and (2) filing the demand as required 
by Rule 5(d). Such demand may be indorsed upon 
a pleading of the party. 

(c) SAME: SPECIFICATION OF ISSUES. In the de-
mand a party may specify the issues which the 
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party wishes so tried; otherwise the party shall 
be deemed to have demanded trial by jury for all 
the issues so triable. If the party has demanded 
trial by jury for only some of the issues, any 
other party within 10 days after service of the 
demand or such lesser time as the court may 
order, may serve a demand for trial by jury of 
any other or all of the issues of fact in the ac-
tion. 

(d) WAIVER. The failure of a party to serve and 
file a demand as required by this rule con-
stitutes a waiver by the party of trial by jury. 
A demand for trial by jury made as herein pro-
vided may not be withdrawn without the con-
sent of the parties. 

(e) ADMIRALTY AND MARITIME CLAIMS. These 
rules shall not be construed to create a right to 
trial by jury of the issues in an admiralty or 
maritime claim within the meaning of Rule 9(h). 

(As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 
1993.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule provides for the preservation of the con-
stitutional right of trial by jury as directed in the en-
abling act (act of June 19, 1934, 48 Stat. 1064, U.S.C., 
Title 28, § 723c [see 2072]), and it and the next rule make 
definite provision for claim and waiver of jury trial, 
following the method used in many American states 
and in England and the British Dominions. Thus the 
claim must be made at once on initial pleading or ap-
pearance under Ill.Rev.Stat. (1937) ch. 110, § 188; 6 
Tenn.Code Ann. (Williams, 1934) § 8734; compare 
Wyo.Rev.Stat.Ann. (1931) § 89–1320 (with answer or 
reply); within 10 days after the pleadings are completed 
or the case is at issue under 2 Conn.Gen.Stat. (1930) 
§ 5624; Hawaii Rev.Laws (1935) § 4101; 2 Mass.Gen.Laws 
(Ter.Ed. 1932) ch. 231, § 60; 3 Mich.Comp.Laws (1929) 
§ 14263; Mich.Court Rules Ann. (Searl, 1933) Rule 33 (15 
days); England (until 1933) O. 36, r.r. 2 and 6; and On-
tario Jud.Act (1927) § 57(1) (4 days, or, where prior no-
tice of trial, 2 days from such notice); or at a definite 
time varying under different codes, from 10 days before 
notice of trial to 10 days after notice, or, as in many, 
when the case is called for assignment, Ariz.Rev.Code 
Ann. (Struckmeyer, 1928) § 3802; Calif.Code Civ.Proc. 
(Deering, 1937) § 631, par. 4; Iowa Code (1935) § 10724; 4 
Nev.Comp.Laws (Hillyer, 1929) § 8782; N.M.Stat.Ann. 
(Courtright, 1929) § 105–814; N.Y.C.P.A. (1937) § 426, sub-
division 5 (applying to New York, Bronx, Richmond, 
Kings, and Queens Counties); R.I.Pub.Laws (1929), ch. 
1327, amending R.I.Gen.Laws (1923) ch. 337, § 6; Utah 
Rev.Stat.Ann. (1933) § 104–23–6; 2 Wash.Rev.Stat.Ann. 
(Remington, 1932) § 316; England (4 days after notice of 
trial), Administration of Justice Act (1933) § 6 and 
amended rule under the Judicature Act (The Annual 
Practice, 1937), O. 36, r. 1; Australia High Court Proce-
dure Act (1921) § 12, Rules, O. 33, r. 2; Alberta Rules of 
Ct. (1914) 172, 183, 184; British Columbia Sup.Ct.Rules 
(1925) O. 36, r.r. 2, 6, 11, and 16; New Brunswick Jud. Act 
(1927) O. 36, r.r. 2 and 5. See James, Trial by Jury and the 
New Federal Rules of Procedure (1936), 45 Yale L.J. 1022. 

Rule 81(c) provides for claim for jury trial in removed 
actions. 

The right to trial by jury as declared in U.S.C., Title 
28, § 770 [now 1873] (Trial of issues of fact; by jury; ex-
ceptions), and similar statutes, is unaffected by this 
rule. This rule modifies U.S.C., Title 28, [former] § 773 
(Trial of issues of fact; by court). 

NOTES OF ADVISORY COMMITTEE ON RULES—1966 
AMENDMENT 

See Note to Rule 9(h), supra. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

Language requiring the filing of a jury demand as 
provided in subdivision (d) is added to subdivision (b) to 
eliminate an apparent ambiguity between the two sub-
divisions. For proper scheduling of cases, it is impor-
tant that jury demands not only be served on other par-
ties, but also be filed with the court. 

Rule 39. Trial by Jury or by the Court 

(a) BY JURY. When trial by jury has been de-
manded as provided in Rule 38, the action shall 
be designated upon the docket as a jury action. 
The trial of all issues so demanded shall be by 
jury, unless (1) the parties or their attorneys of 
record, by written stipulation filed with the 
court or by an oral stipulation made in open 
court and entered in the record, consent to trial 
by the court sitting without a jury or (2) the 
court upon motion or of its own initiative finds 
that a right of trial by jury of some or all of 
those issues does not exist under the Constitu-
tion or statutes of the United States. 

(b) BY THE COURT. Issues not demanded for 
trial by jury as provided in Rule 38 shall be tried 
by the court; but, notwithstanding the failure of 
a party to demand a jury in an action in which 
such a demand might have been made of right, 
the court in its discretion upon motion may 
order a trial by a jury of any or all issues. 

(c) ADVISORY JURY AND TRIAL BY CONSENT. In 
all actions not triable of right by a jury the 
court upon motion or of its own initiative may 
try any issue with an advisory jury or, except in 
actions against the United States when a stat-
ute of the United States provides for trial with-
out a jury, the court, with the consent of both 
parties, may order a trial with a jury whose ver-
dict has the same effect as if trial by jury had 
been a matter of right. 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

The provisions for express waiver of jury trial found 
in U.S.C., Title 28, [former] § 773 (Trial of issues of fact; 
by court) are incorporated in this rule. See rule 38, 
however, which extends the provisions for waiver of 
jury. U.S.C., Title 28, [former] § 772 (Trial of issues of 
fact; in equity in patent causes) is unaffected by this 
rule. When certain of the issues are to be tried by jury 
and others by the court, the court may determine the 
sequence in which such issues shall be tried. See Liberty 
Oil Co. v. Condon Nat. Bank, 260 U.S. 235 (1922). 

A discretionary power in the courts to send issues of 
fact to the jury is common in state procedure. Compare 
Calif.Code Civ.Proc. (Deering, 1937) § 592; 1 
Colo.Stat.Ann. (1935) Code Civ.Proc., ch. 12, § 191; 
Conn.Gen.Stat. (1930) § 5625; 2 Minn.Stat. (Mason, 1927) 
§ 9288; 4 Mont.Rev.Codes Ann. (1935) § 9327; N.Y.C.P.A. 
(1937) § 430; 2 Ohio Gen.Code Ann. (Page, 1926) § 11380; 1 
Okla.Stat.Ann. (Harlow, 1931) § 351; Utah Rev.Stat.Ann. 
(1933) § 104–23–5; 2 Wash.Rev.Stat.Ann. (Remington, 1932) 
§ 315; Wis.Stat. (1935) § 270.07. See [former] Equity Rule 
23 (Matters Ordinarily Determinable at Law When Aris-
ing in Suit in Equity to be Disposed of Therein) and 
U.S.C., Title 28, [former] § 772 (Trial of issues of fact; in 
equity in patent causes); Colleton Merc. Mfg. Co. v. Sa-
vannah River Lumber Co., 280 Fed. 358 (C.C.A.4th, 1922); 
Fed. Res. Bk. of San Francisco v. Idaho Grimm Alfalfa 
Seed Growers’ Ass’n, 8 F.(2d) 922 (C.C.A.9th, 1925), cert. 


