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the jury, together with appropriate forms for a
general verdict, written interrogatories upon
one or more issues of fact the decision of which
is necessary to a verdict. The court shall give
such explanation or instruction as may be nec-
essary to enable the jury both to make answers
to the interrogatories and to render a general
verdict, and the court shall direct the jury both
to make written answers and to render a general
verdict. When the general verdict and the an-
swers are harmonious, the appropriate judgment
upon the verdict and answers shall be entered
pursuant to Rule 58. When the answers are con-
sistent with each other but one or more is incon-
sistent with the general verdict, judgment may
be entered pursuant to Rule 58 in accordance
with the answers, notwithstanding the general
verdict, or the court may return the jury for fur-
ther consideration of its answers and verdict or
may order a new trial. When the answers are in-
consistent with each other and one or more is
likewise inconsistent with the general verdict,
judgment shall not be entered, but the court
shall return the jury for further consideration of
its answers and verdict or shall order a new
trial.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar.
2, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

The Federal courts are not bound to follow state stat-
utes authorizing or requiring the court to ask a jury to
find a special verdict or to answer interrogatories. Vic-
tor American Fuel Co. v. Peccarich, 209 Fed. 568
(C.C.A.8th, 1913) cert. den. 232 U.S. 727 (1914); Spokane
and I. E. R. Co. v. Campbell, 217 Fed. 518 (C.C.A.9th, 1914),
affd. 241 U.S. 497 (1916); Simkins, Federal Practice (1934)
§186. The power of a territory to adopt by statute the
practice under Subdivision (b) has been sustained. Walk-
er v. New Mexico and Southern Pacific R. R., 165 U.S. 593
(1897); Southwestern Brewery and Ice Co. v. Schmidt, 226
U.S. 162 (1912).

Compare Wis.Stat. (1935) §§270.27, 270.28 and 270.30
Green, A New Development in Jury Trial (1927), 13
A.B.A.J. 715; Morgan, A Brief History of Special Verdicts
and Special Interrogatories (1923), 32 Yale L.J. 575.

The provisions of U.S.C., Title 28, [former] §400(3)
(Declaratory judgments authorized; procedure) permit-
ting the submission of issues of fact to a jury are cov-
ered by this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

This amendment conforms to the amendment of Rule
58. See the Advisory Committee’s Note to Rule 58, as
amended.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

Rule 50. Judgment as a Matter of Law in Jury
Trials; Alternative Motion for New Trial;
Conditional Rulings

(a) JUDGMENT AS A MATTER OF LAW.

(1) If during a trial by jury a party has been
fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable
jury to find for that party on that issue, the
court may determine the issue against that
party and may grant a motion for judgment as
a matter of law against that party with re-
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spect to a claim or defense that cannot under
the controlling law be maintained or defeated
without a favorable finding on that issue.

(2) Motions for judgment as a matter of law
may be made at any time before submission of
the case to the jury. Such a motion shall
specify the judgment sought and the law and
the facts on which the moving party is enti-
tled to the judgment.

(b) RENEWING MOTION FOR JUDGMENT AFTER
TRIAL; ALTERNATIVE MOTION FOR NEW TRIAL. If,
for any reason, the court does not grant a mo-
tion for judgment as a matter of law made at
the close of all the evidence, the court is consid-
ered to have submitted the action to the jury
subject to the court’s later deciding the legal
questions raised by the motion. The movant
may renew its request for judgment as a matter
of law by filing a motion no later than 10 days
after entry of judgment—and may alternatively
request a new trial or join a motion for a new
trial under Rule 59. In ruling on a renewed mo-
tion, the court may:

(1) if a verdict was returned:

(A) allow the judgment to stand,

(B) order a new trial, or

(C) direct entry of judgment as a matter of
law; or

(2) if no verdict was returned:

(A) order a new trial, or

(B) direct entry of judgment as a matter of
law.

(c) GRANTING RENEWED MOTION FOR JUDGMENT
AS A MATTER OF LAW; CONDITIONAL RULINGS; NEW
TRIAL MOTION.

(1) If the renewed motion for judgment as a
matter of law is granted, the court shall also
rule on the motion for a new trial, if any, by
determining whether it should be granted if
the judgment is thereafter vacated or re-
versed, and shall specify the grounds for grant-
ing or denying the motion for the new trial. If
the motion for a new trial is thus condi-
tionally granted, the order thereon does not
affect the finality of the judgment. In case the
motion for a new trial has been conditionally
granted and the judgment is reversed on ap-
peal, the new trial shall proceed unless the ap-
pellate court has otherwise ordered. In case
the motion for a new trial has been condi-
tionally denied, the appellee on appeal may as-
sert error in that denial; and if the judgment
is reversed on appeal, subsequent proceedings
shall be in accordance with the order of the
appellate court.

(2) Any motion for a new trial under Rule 59
by a party against whom judgment as a mat-
ter of law is rendered shall be filed no later
than 10 days after entry of the judgment.

(d) SAME: DENIAL OF MOTION FOR JUDGMENT AS
A MATTER OF LAW. If the motion for judgment as
a matter of law is denied, the party who pre-
vailed on that motion may, as appellee, assert
grounds entitling the party to a new trial in the
event the appellate court concludes that the
trial court erred in denying the motion for judg-
ment. If the appellate court reverses the judg-
ment, nothing in this rule precludes it from de-
termining that the appellee is entitled to a new
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trial, or from directing the trial court to deter-
mine whether a new trial shall be granted.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar.
2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995,
eff. Dec. 1, 1995.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). The present federal rule is
changed to the extent that the formality of an express
reservation of rights against waiver is no longer nec-
essary. See Sampliner v. Motion Picture Patents Co., 254
U.S. 233 (1920); Union Indemnity Co. v. United States, 74
F.(2d) 645 (C.C.A.6th, 1935). The requirement that spe-
cific grounds for the motion for a directed verdict must
be stated settles a conflict in the federal cases. See
Simkins, Federal Practice (1934) §189.

Note to Subdivision (b). For comparable state practice
upheld under the conformity act, see Baltimore and
Carolina Line v. Redman, 295 U.S. 654 (1935); compare Slo-
cum v. New York Life Ins. Co., 228 U.S. 364 (1913).

See Northern Ry. Co. v. Page, 274 U.S. 65 (1927), follow-
ing the Massachusetts practice of alternative verdicts,
explained in Thorndike, Trial by Jury in United States
Courts, 26 Harv.L.Rev. 732 (1913). See also Thayer, Judi-
cial Administration, 63 U. of Pa.L.Rev. 585, 600-601, and
note 32 (1915); Scott, Trial by Jury and the Reform of Civil
Procedure, 31 Harv.L.Rev. 669, 685 (1918); Comment, 34
Mich.L.Rev. 93, 98 (1935).

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Subdivision (a). The practice, after the court has
granted a motion for a directed verdict, of requiring
the jury to express assent to a verdict they did not
reach by their own deliberations serves no useful pur-
pose and may give offense to the members of the jury.
See 2B Barron & Holtzoff, Federal Practice and Procedure
§1072, at 367 (Wright ed. 1961); Blume, Origin and Devel-
opment of the Directed Verdict, 48 Mich.L.Rev. 555, 582-85,
589-90 (1950). The final sentence of the subdivision,
added by amendment, provides that the court’s order
granting a motion for a directed verdict is effective in
itself, and that no action need be taken by the foreman
or other members of the jury. See Ariz.R.Civ.P. 50(c);
cf. Fed.R.Crim.P. 29 (a). No change is intended in the
standard to be applied in deciding the motion. To as-
sure this interpretation, and in the interest of simplic-
ity, the traditional term, ‘‘directed verdict,” is re-
tained.

Subdivision (b). A motion for judgment notwithstand-
ing the verdict will not lie unless it was preceded by a
motion for a directed verdict made at the close of all
the evidence.

The amendment of the second sentence of this sub-
division sets the time limit for making the motion for
judgment n.o.v. at 10 days after the entry of judgment,
rather than 10 days after the reception of the verdict.
Thus the time provision is made consistent with that
contained in Rule 59(b) (time for motion for new trial)
and Rule 52(b) (time for motion to amend findings by
the court).

Subdivision (c) deals with the situation where a party
joins a motion for a new trial with his motion for judg-
ment n.o.v. or prays for a new trial in the alternative,
and the motion for judgment n.o.v. is granted. The pro-
cedure to be followed in making rulings on the motion
for the new trial, and the consequences of the rulings
thereon, were partly set out in Montgomery Ward & Co.
v. Duncan, 311 U.S. 243, 253, 61 S.Ct. 189, 85 L.Ed. 147
(1940), and have been further elaborated in later cases.
See Cone v. West Virginia Pulp & Paper Co., 330 U.S. 212,
67 S.Ct. 752, 91 L.Ed. 849 (1947); Globe Liquor Co., Inc. v.
San Roman, 332 U.S. 571, 68 S.Ct. 246, 92 L.Ed. 177 (1948);
Fountain v. Filson, 336 U.S. 681, 69 S.Ct. 754, 93 L.Ed. 971
(1949); Johnson v. New York, N.H. & H.R.R. Co., 344 U.S.
48, 73 S.Ct. 125, 97 L.Ed. 77 (1952). However, courts as
well as counsel have often misunderstood the proce-
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dure, and it will be helpful to summarize the proper
practice in the text of the rule. The amendments do not
alter the effects of a jury verdict or the scope of appel-
late review.

In the situation mentioned, subdivision (c)(1) requires
that the court make a ‘‘conditional’ ruling on the new-
trial motion, i.e., a ruling which goes on the assump-
tion that the motion for judgment n.o.v. was erro-
neously granted and will be reversed or vacated; and
the court is required to state its grounds for the condi-
tional ruling. Subdivision (c)(1) then spells out the con-
sequences of a reversal of the judgment in the light of
the conditional ruling on the new-trial motion.

If the motion for new trial has been conditionally
granted, and the judgment is reversed, ‘‘the new trial
shall proceed unless the appellate court has otherwise
ordered.” The party against whom the judgment n.o.v.
was entered below may, as appellant, besides seeking to
overthrow that judgment, also attack the conditional
grant of the new trial. And the appellate court, if it re-
verses the judgment n.o.v., may in an appropriate case
also reverse the conditional grant of the new trial and
direct that judgment be entered on the verdict. See
Bailey v. Slentz, 189 F.2d 406 (10th Cir. 1951); Moist Cold
Refrigerator Co. v. Lou Johnson Co., 249 F.2d 246 (9th Cir.
1957), cert. denied, 356 U.S. 968, 78 S.Ct. 1008, 2 L.Ed.2d
1074 (1958); Peters v. Smith, 221 F.2d 721 (3d Cir.1955);
Dailey v. Timmer, 292 F.2d 824 (3d Cir. 1961), explaining
Lind v. Schenley Industries, Inc., 278 F.2d 79 (3d Cir.),
cert. denied, 364 U.S. 835, 81 S.Ct. 58, 5 L..Ed.2d 60 (1960);
Cox v. Pennsylvania R.R., 120 A.2d 214 (D.C.Mun.Ct.App.
1956); 3 Barron & Holtzoff, Federal Practice and Procedure
§1302.1 at 346-47 (Wright ed. 1958); 6 Moore’s Federal
Practice 159.16 at 3915 n. 8a (2d ed. 1954).

If the motion for a new trial has been conditionally
denied, and the judgment is reversed, ‘‘subsequent pro-
ceedings shall be in accordance with the order of the
appellate court.” The party in whose favor judgment
n.o.v. was entered below may, as appellee, besides seek-
ing to uphold that judgment, also urge on the appellate
court that the trial court committed error in condi-
tionally denying the new trial. The appellee may assert
this error in his brief, without taking a cross-appeal.
Cf. Patterson v. Pennsylvania R.R., 238 F.2d 645, 650 (6th
Cir. 1956); Hughes v. St. Louis Nat. L. Baseball Club, Inc.,
359 Mo. 993, 997, 224 S.W.2d 989, 992 (1949). If the appel-
late court concludes that the judgment cannot stand,
but accepts the appellee’s contention that there was
error in the conditional denial of the new trial, it may
order a new trial in lieu of directing the entry of judg-
ment upon the verdict.

Subdivision (c)(2), which also deals with the situation
where the trial court has granted the motion for judg-
ment n.o.v., states that the verdict-winner may apply
to the trial court for a new trial pursuant to Rule 59
after the judgment n.o.v. has been entered against him.
In arguing to the trial court in opposition to the mo-
tion for judgment n.o.v., the verdict-winner may, and
often will, contend that he is entitled, at the least, to
a new trial, and the court has a range of discretion to
grant a new trial or (where plaintiff won the verdict) to
order a dismissal of the action without prejudice in-
stead of granting judgment n.o.v. See Cone v. West Vir-
ginia Pulp & Paper Co., supra, 330 U.S. at 217, 218 67 S.Ct.
at 7565, 756, 91 L.Ed. 849. Subdivision (c)(2) is a reminder
that the verdict-winner is entitled, even after entry of
judgment n.o.v. against him, to move for a new trial in
the usual course. If in these circumstances the motion
is granted, the judgment is superseded.

In some unusual circumstances, however, the grant of
the new-trial motion may be only conditional, and the
judgment will not be superseded. See the situation in
Tribble v. Bruin, 279 F.2d 424 (4th Cir. 1960) (upon a ver-
dict for plaintiff, defendant moves for and obtains judg-
ment n.o.v.; plaintiff moves for a new trial on the
ground of inadequate damages; trial court might prop-
erly have granted plaintiff’s motion, conditional upon
reversal of the judgment n.o.v.).

Even if the verdict-winner makes no motion for a new
trial, he is entitled upon his appeal from the judgment
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n.o.v. not only to urge that that judgment should be re-
versed and judgment entered upon the verdict, but that
errors were committed during the trial which at the
least entitle him to a new trial.

Subdivision (d) deals with the situation where judg-
ment has been entered on the jury verdict, the motion
for judgment n.o.v. and any motion for a new trial hav-
ing been denied by the trial court. The verdict-winner,
as appellee, besides seeking to uphold the judgment,
may urge upon the appellate court that in case the
trial court is found to have erred in entering judgment
on the verdict, there are grounds for granting him a
new trial instead of directing the entry of judgment for
his opponent. In appropriate cases the appellate court
is not precluded from itself directing that a new trial
be had. See Weade v. Dichmann, Wright & Pugh, Inc., 337
U.S. 801, 69 S.Ct. 1326, 93 L.Ed. 1704 (1949). Nor is it pre-
cluded in proper cases from remanding the case for a
determination by the trial court as to whether a new
trial should be granted. The latter course is advisable
where the grounds urged are suitable for the exercise of
trial court discretion.

Subdivision (d) does not attempt a regulation of all
aspects of the procedure where the motion for judg-
ment n.o.v. and any accompanying motion for a new
trial are denied, since the problems have not been fully
canvassed in the decisions and the procedure is in some
respects still in a formative stage. It is, however, de-
signed to give guidance on certain important features
of the practice.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a). The revision of this subdivision aims
to facilitate the exercise by the court of its responsibil-
ity to assure the fidelity of its judgment to the control-
ling law, a responsibility imposed by the Due Process
Clause of the Fifth Amendment. Cf. Galloway v. United
States, 319 U.S. 372 (1943).

The revision abandons the familiar terminology of di-
rection of verdict for several reasons. The term is mis-
leading as a description of the relationship between
judge and jury. It is also freighted with anachronisms
some of which are the subject of the text of former sub-
division (a) of this rule that is deleted in this revision.
Thus, it should not be necessary to state in the text of
this rule that a motion made pursuant to it is not a
waiver of the right to jury trial, and only the antiq-
uities of directed verdict practice suggest that it might
have been. The term ‘‘judgment as a matter of law” is
an almost equally familiar term and appears in the text
of Rule 56; its use in Rule 50 calls attention to the rela-
tionship between the two rules. Finally, the change en-
ables the rule to refer to preverdict and post-verdict
motions with a terminology that does not conceal the
common identity of two motions made at different
times in the proceeding.

If a motion is denominated a motion for directed ver-
dict or for judgment notwithstanding the verdict, the
party’s error is merely formal. Such a motion should be
treated as a motion for judgment as a matter of law in
accordance with this rule.

Paragraph (a)(1) articulates the standard for the
granting of a motion for judgment as a matter of law.
It effects no change in the existing standard. That ex-
isting standard was not expressed in the former rule,
but was articulated in long-standing case law. See gen-
erally Cooper, Directions for Directed Verdicts: A Compass
for Federal Courts, 556 MINN. L. REV. 903 (1971). The ex-
pressed standard makes clear that action taken under
the rule is a performance of the court’s duty to assure
enforcement of the controlling law and is not an intru-
sion on any responsibility for factual determinations
conferred on the jury by the Seventh Amendment or
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any other provision of federal law. Because this stand-
ard is also used as a reference point for entry of sum-
mary judgment under 56(a), it serves to link the two re-
lated provisions.

The revision authorizes the court to perform its duty
to enter judgment as a matter of law at any time dur-
ing the trial, as soon as it is apparent that either party
is unable to carry a burden of proof that is essential to
that party’s case. Thus, the second sentence of para-
graph (a)(1) authorizes the court to consider a motion
for judgment as a matter of law as soon as a party has
completed a presentation on a fact essential to that
party’s case. Such early action is appropriate when
economy and expedition will be served. In no event,
however, should the court enter judgment against a
party who has not been apprised of the materiality of
the dispositive fact and been afforded an opportunity to
present any available evidence bearing on that fact. In
order further to facilitate the exercise of the authority
provided by this rule, Rule 16 is also revised to encour-
age the court to schedule an order of trial that pro-
ceeds first with a presentation on an issue that is like-
ly to be dispositive, if such an issue is identified in the
course of pretrial. Such scheduling can be appropriate
where the court is uncertain whether favorable action
should be taken under Rule 56. Thus, the revision af-
fords the court the alternative of denying a motion for
summary judgment while scheduling a separate trial of
the issue under Rule 42(b) or scheduling the trial to
begin with a presentation on that essential fact which
the opposing party seems unlikely to be able to main-
tain.

Paragraph (a)(2) retains the requirement that a mo-
tion for judgment be made prior to the close of the
trial, subject to renewal after a jury verdict has been
rendered. The purpose of this requirement is to assure
the responding party an opportunity to cure any defi-
ciency in that party’s proof that may have been over-
looked until called to the party’s attention by a late
motion for judgment. Cf. Farley Transp. Co. v. Santa Fe
Trail Transp. Co., 786 F.2d 1342 (9th Cir. 1986) (‘‘If the
moving party is then permitted to make a later attack
on the evidence through a motion for judgment not-
withstanding the verdict or an appeal, the opposing
party may be prejudiced by having lost the opportunity
to present additional evidence before the case was sub-
mitted to the jury’’); Benson v. Allphin, 786 F.2d 268 (7th
Cir. 1986) (‘‘the motion for directed verdict at the close
of all the evidence provides the nonmovant an oppor-
tunity to do what he can to remedy the deficiencies in
his case . . .); McLaughlin v. The Fellows Gear Shaper
Co., 4 F.R.Serv. 3d 607 (3d Cir. 1986) (per Adams, J., dis-
senting: ‘“This Rule serves important practical pur-
poses in ensuring that neither party is precluded from
presenting the most persuasive case possible and in pre-
venting unfair surprise after a matter has been submit-
ted to the jury’’). At one time, this requirement was
held to be of constitutional stature, being compelled by
the Seventh Amendment. Cf. Slocum v. New York Insur-
ance Co., 228 U.S. 364 (1913). But cf. Baltimore & Carolina
Line v. Redman, 295 U.S. 654 (1935).

The second sentence of paragraph (a)(2) does impose
a requirement that the moving party articulate the
basis on which a judgment as a matter of law might be
rendered. The articulation is necessary to achieve the
purpose of the requirement that the motion be made
before the case is submitted to the jury, so that the re-
sponding party may seek to correct any overlooked de-
ficiencies in the proof. The revision thus alters the re-
sult in cases in which courts have used various tech-
niques to avoid the requirement that a motion for a di-
rected verdict be made as a predicate to a motion for
judgment notwithstanding the verdict. E.g., Benson v.
Allphin, 788 F.2d 268 (7th cir. 1986) (‘‘this circuit has al-
lowed something less than a formal motion for directed
verdict to preserve a party’s right to move for judg-
ment notwithstanding the verdict’). See generally 9
WRIGHT & MILLER, FEDERAL PRACTICE AND PRO-
CEDURE §2537 (1971 and Supp.). The information re-
quired with the motion may be supplied by explicit ref-
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erence to materials and argument previously supplied
to the court.

This subdivision deals only with the entry of judg-
ment and not with the resolution of particular factual
issues as a matter of law. The court may, as before,
properly refuse to instruct a jury to decide an issue if
a reasonable jury could on the evidence presented de-
cide that issue in only one way.

Subdivision (b). This provision retains the concept of
the former rule that the post-verdict motion is a re-
newal of an earlier motion made at the close of the evi-
dence. One purpose of this concept was to avoid any
question arising under the Seventh Amendment. Mont-
gomery Ward & Co. v. Duncan, 311 U.S. 243 (1940). It re-
mains useful as a means of defining the appropriate
issue posed by the post-verdict motion. A post-trial mo-
tion for judgment can be granted only on grounds ad-
vanced in the pre-verdict motion. E.g., Kutner Buick,
Inc. v. American Motors Corp., 848 F.2d 614 (3d cir. 1989).

Often it appears to the court or to the moving party
that a motion for judgment as a matter of law made at
the close of the evidence should be reserved for a post-
verdict decision. This is so because a jury verdict for
the moving party moots the issue and because a pre-
verdict ruling gambles that a reversal may result in a
new trial that might have been avoided. For these rea-
sons, the court may often wisely decline to rule on a
motion for judgment as a matter of law made at the
close of the evidence, and it is not inappropriate for the
moving party to suggest such a postponement of the
ruling until after the verdict has been rendered.

In ruling on such a motion, the court should dis-
regard any jury determination for which there is no le-
gally sufficient evidentiary basis enabling a reasonable
jury to make it. The court may then decide such issues
as a matter of law and enter judgment if all other ma-
terial issues have been decided by the jury on the basis
of legally sufficient evidence, or by the court as a mat-
ter of law.

The revised rule is intended for use in this manner
with Rule 49. Thus, the court may combine facts estab-
lished as a matter of law either before trial under Rule
56 or at trial on the basis of the evidence presented
with other facts determined by the jury under instruc-
tions provided under Rule 49 to support a proper judg-
ment under this rule.

This provision also retains the former requirement
that a post-trial motion under the rule must be made
within 10 days after entry of a contrary judgment. The
renewed motion must be served and filed as provided by
Rule 5. A purpose of this requirement is to meet the re-
quirements of F.R.App.P. 4(a)(4).

Subdivision (c). Revision of this subdivision conforms
the language to the change in diction set forth in sub-
division (a) of this revised rule.

Subdivision (d). Revision of this subdivision conforms
the language to that of the previous subdivisions.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This technical amendment corrects an ambiguity in
the text of the 1991 revision of the rule, which, as indi-
cated in the Notes, was not intended to change the ex-
isting standards under which ‘‘directed verdicts’ could
be granted. This amendment makes clear that judg-
ments as a matter of law in jury trials may be entered
against both plaintiffs and defendants and with respect
to issues or defenses that may not be wholly dispositive
of a claim or defense.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

The only change, other than stylistic, intended by
this revision is to prescribe a uniform explicit time for
filing of post-judgment motions under this rule—no
later than 10 days after entry of the judgment. Pre-
viously, there was an inconsistency in the wording of
Rules 50, 52, and 59 with respect to whether certain
post-judgment motions had to be filed, or merely
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served, during that period. This inconsistency caused
special problems when motions for a new trial were
joined with other post-judgment motions. These mo-
tions affect the finality of the judgment, a matter often
of importance to third persons as well as the parties
and the court. The Committee believes that each of
these rules should be revised to require filing before
end of the 10-day period. Filing is an event that can be
determined with certainty from court records. The
phrase ‘‘no later than” is used—rather than ‘“‘within”’—
to include post-judgment motions that sometimes are
filed before actual entry of the judgment by the clerk.
It should be noted that under Rule 6(a) Saturdays, Sun-
days, and legal holidays are excluded in measuring the
10-day period, and that under Rule 5 the motions when
filed are to contain a certificate of service on other
parties.

Rule 51. Instructions to Jury: Objection

At the close of the evidence or at such earlier
time during the trial as the court reasonably di-
rects, any party may file written requests that
the court instruct the jury on the law as set
forth in the requests. The court shall inform
counsel of its proposed action upon the requests
prior to their arguments to the jury. The court,
at its election, may instruct the jury before or
after argument, or both. No party may assign as
error the giving or the failure to give an instruc-
tion unless that party objects thereto before the
jury retires to consider its verdict, stating dis-
tinctly the matter objected to and the grounds
of the objection. Opportunity shall be given to
make the objection out of the hearing of the
jury.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Supreme Court Rule 8 requires exceptions to the
charge of the court to the jury which shall distinctly
state the several matters of law in the charge to which
exception is taken. Similar provisions appear in the
rules of the various Circuit Courts of Appeals.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Although Rule 51 in its present form specifies that
the court shall instruct the jury only after the argu-
ments of the parties are completed, in some districts
(typically those in states where the practice is other-
wise) it is common for the parties to stipulate to in-
struction before the arguments. The purpose of the
amendment is to give the court discretion to instruct
the jury either before or after argument. Thus, the rule
as revised will permit resort to the long-standing fed-
eral practice or to an alternative procedure, which has
been praised because it gives counsel the opportunity
to explain the instructions, argue their application to
the facts and thereby give the jury the maximum as-
sistance in determining the issues and arriving at a
good verdict on the law and the evidence. As an ancil-
lary benefit, this approach aids counsel by supplying a
natural outline so that arguments may be directed to
the essential fact issues which the jury must decide.
See generally Raymond, Merits and Demerits of the Mis-
souri System of Instructing Juries, 5 St. Louis U.L.J. 317
(1959). Moreover, if the court instructs before an argu-
ment, counsel then know the precise words the court
has chosen and need not speculate as to the words the
court will later use in its instructions. Finally, by in-
structing ahead of argument the court has the atten-
tion of the jurors when they are fresh and can given
their full attention to the court’s instructions. It is
more difficult to hold the attention of jurors after
lengthy arguments.



