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to be important that a district court make clear its
meaning when it intends an order to be the final dis-
position of a motion for attorney fees.

The requirement in subdivision (d)(2)(B) that a mo-
tion for attorney fees be not only filed but also served
no later than 14 days after entry of judgment is
changed to require filing only, to establish a parallel
with Rules 50, 52, and 59. Service continues to be re-
quired under Rule 5(a).

Rule 55. Default

(a) ENTRY. When a party against whom a judg-
ment for affirmative relief is sought has failed
to plead or otherwise defend as provided by
these rules and that fact is made to appear by
affidavit or otherwise, the clerk shall enter the
party’s default.

(b) JUDGMENT. Judgment by default may be en-
tered as follows:

(1) By the Clerk. When the plaintiff’s claim
against a defendant is for a sum certain or for
a sum which can by computation be made cer-
tain, the clerk upon request of the plaintiff
and upon affidavit of the amount due shall
enter judgment for that amount and costs
against the defendant, if the defendant has
been defaulted for failure to appear and is not
an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply
to the court therefor; but no judgment by de-
fault shall be entered against an infant or in-
competent person unless represented in the ac-
tion by a general guardian, committee, con-
servator, or other such representative who has
appeared therein. If the party against whom
judgment by default is sought has appeared in
the action, the party (or, if appearing by rep-
resentative, the party’s representative) shall
be served with written notice of the applica-
tion for judgment at least 3 days prior to the
hearing on such application. If, in order to en-
able the court to enter judgment or to carry it
into effect, it is necessary to take an account
or to determine the amount of damages or to
establish the truth of any averment by evi-
dence or to make an investigation of any
other matter, the court may conduct such
hearings or order such references as it deems
necessary and proper and shall accord a right
of trial by jury to the parties when and as re-
quired by any statute of the United States.

(c) SETTING ASIDE DEFAULT. For good cause
shown the court may set aside an entry of de-
fault and, if a judgment by default has been en-
tered, may likewise set it aside in accordance
with Rule 60(b).

(d) PLAINTIFFS, COUNTERCLAIMANTS, CROSS-
CLAIMANTS. The provisions of this rule apply
whether the party entitled to the judgment by
default is a plaintiff, a third-party plaintiff, or a
party who has pleaded a cross-claim or counter-
claim. In all cases a judgment by default is sub-
ject to the limitations of Rule 54(c).

(e) JUDGMENT AGAINST THE UNITED STATES. No
judgment by default shall be entered against the
United States or an officer or agency thereof un-
less the claimant establishes a claim or right to
relief by evidence satisfactory to the court.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987.)
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This represents the joining of the equity decree pro
confesso ([former] Equity Rules 12 (Issue of Subpoena—
Time for Answer), 16 (Defendant to Answer—Default—
Decree Pro Confesso), 17 (Decree Pro Confesso to be Fol-
lowed by Final Decree—Setting Aside Default), 29 (De-
fenses—How Presented), 31 (Reply—When Required—
When Cause at Issue)) and the judgment by default now
governed by U.S.C., Title 28, [former] §724 (Conformity
act). For dismissal of an action for failure to comply
with these rules or any order of the court, see rule
41(b).

Note to Subdivision (a). The provision for the entry of
default comes from the Massachusetts practice, 2
Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, §57. For affidavit
of default, see 2 Minn.Stat. (Mason, 1927) §9256.

Note to Subdivision (b). The provision in paragraph (1)
for the entry of judgment by the clerk when plaintiff
claims a sum certain is found in the N.Y.C.P.A. (1937)
§485, in Calif.Code Civ.Proc. (Deering, 1937) §585(1), and
in Conn.Practice Book (1934) §47. For provisions similar
to paragraph (2), compare Calif.Code, supra, §585(2);
N.Y.C.P.A. (1937) §490; 2 Minn.Stat. (Mason, 1927)
§9256(3); 2 Wash.Rev.Stat.Ann. (Remington, 1932)
§411(2). U.S.C., Title 28, §785 (Action to recover forfeit-
ure in bond) and similar statutes are preserved by the
last clause of paragraph (2).

Note to Subdivision (e). This restates substantially the
last clause of U.S.C., Title 28, [former] §763 (Action
against the United States under the Tucker Act). As
this rule governs in all actions against the United
States, U.S.C., Title 28, [former] §45 (Practice and pro-
cedure in certain cases under the interstate commerce
laws) and similar statutes are modified insofar as they
contain anything inconsistent therewith.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
SUPPLEMENTARY NOTE

Note. The operation of Rule 55(b) (Judgment) is di-
rectly affected by the Soldiers’ and Sailors’ Civil Relief
Act of 1940 (50 U.S.C. [App.] §501 et seq.). Section 200 of
the Act [60 U.S.C. Appendix, §520] imposes specific re-
quirements which must be fulfilled before a default
judgment can be entered (e.g., Ledwith v. Storkan
(D.Neb. 1942) 6 Fed.Rules Serv. 60b.24, Case 2, 2 F.R.D.
539, and also provides for the vacation of a judgment in
certain circumstances. See discussion in Commentary,
Effect of Conscription Legislation on the Federal Rules
(1940) 3 Fed.Rules Serv. 725; 3 Moore’s Federal Practice
(1938) Cum.Supplement §55.02.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
Rule 56. Summary Judgment

(a) FOrR CLAIMANT. A party seeking to recover
upon a claim, counterclaim, or cross-claim or to
obtain a declaratory judgment may, at any time
after the expiration of 20 days from the com-
mencement of the action or after service of a
motion for summary judgment by the adverse
party, move with or without supporting affida-
vits for a summary judgment in the party’s
favor upon all or any part thereof.

(b) FOR DEFENDING PARTY. A party against
whom a claim, counterclaim, or cross-claim is
asserted or a declaratory judgment is sought
may, at any time, move with or without sup-
porting affidavits for a summary judgment in
the party’s favor as to all or any part thereof.

(c) MOTION AND PROCEEDINGS THEREON. The
motion shall be served at least 10 days before
the time fixed for the hearing. The adverse
party prior to the day of hearing may serve op-
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posing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on
file, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law. A summary judg-
ment, interlocutory in character, may be ren-
dered on the issue of liability alone although
there is a genuine issue as to the amount of
damages.

(d) CASE NoOT FULLY ADJUDICATED ON MOTION.
If on motion under this rule judgment is not
rendered upon the whole case or for all the relief
asked and a trial is necessary, the court at the
hearing of the motion, by examining the plead-
ings and the evidence before it and by interro-
gating counsel, shall if practicable ascertain
what material facts exist without substantial
controversy and what material facts are actu-
ally and in good faith controverted. It shall
thereupon make an order specifying the facts
that appear without substantial controversy, in-
cluding the extent to which the amount of dam-
ages or other relief is not in controversy, and di-
recting such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the
trial shall be conducted accordingly.

(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY;
DEFENSE REQUIRED. Supporting and opposing af-
fidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that
the affiant is competent to testify to the mat-
ters stated therein. Sworn or certified copies of
all papers or parts thereof referred to in an affi-
davit shall be attached thereto or served there-
with. The court may permit affidavits to be sup-
plemented or opposed by depositions, answers to
interrogatories, or further affidavits. When a
motion for summary judgment is made and sup-
ported as provided in this rule, an adverse party
may not rest upon the mere allegations or deni-
als of the adverse party’s pleading, but the ad-
verse party’s response, by affidavits or as other-
wise provided in this rule, must set forth spe-
cific facts showing that there is a genuine issue
for trial. If the adverse party does not so re-
spond, summary judgment, if appropriate, shall
be entered against the adverse party.

(f) WHEN AFFIDAVITS ARE TUNAVAILABLE.
Should it appear from the affidavits of a party
opposing the motion that the party cannot for
reasons stated present by affidavit facts essen-
tial to justify the party’s opposition, the court
may refuse the application for judgment or may
order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery
to be had or may make such other order as is
just.

(g) AFFIDAVITS MADE IN BAD FAITH. Should it
appear to the satisfaction of the court at any
time that any of the affidavits presented pursu-
ant to this rule are presented in bad faith or
solely for the purpose of delay, the court shall
forthwith order the party employing them to
pay to the other party the amount of the reason-
able expenses which the filing of the affidavits
caused the other party to incur, including rea-
sonable attorney’s fees, and any offending party
or attorney may be adjudged guilty of contempt.
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(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan.
21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1,
1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule is applicable to all actions, including those
against the United States or an officer or agency there-
of.

Summary judgment procedure is a method for
promptly disposing of actions in which there is no gen-
uine issue as to any material fact. It has been exten-
sively used in England for more than 50 years and has
been adopted in a number of American states. New
York, for example, has made great use of it. During the
first nine years after its adoption there, the records of
New York county alone show 5,600 applications for
summary judgments. Report of the Commission on the
Administration of Justice in New York State (1934), p. 383.
See also Third Annual Report of the Judicial Council of
the State of New York (1937), p. 30.

In England it was first employed only in cases of lig-
uidated claims, but there has been a steady enlarge-
ment of the scope of the remedy until it is now used in
actions to recover land or chattels and in all other ac-
tions at law, for liquidated or unliquidated claims, ex-
cept for a few designated torts and breach of promise of
marriage. English Rules Under the Judicature Act (The
Annual Practice, 1937) O. 3, r. 6; Orders 14, 14A, and 15;
see also O. 32, r. 6, authorizing an application for judg-
ment at any time upon admissions. In Michigan (3
Comp.Laws (1929) §14260) and Illinois (I11.Rev.Stat.
(1937) ch. 110, §§181, 259.15, 259.16), it is not limited to
liquidated demands. New York (N.Y.R.C.P. (1937) Rule
113; see also Rule 107) has brought so many classes of
actions under the operation of the rule that the Com-
mission on Administration of Justice in New York
State (1934) recommend that all restrictions be re-
moved and that the remedy be available ‘‘in any ac-
tion” (p. 287). For the history and nature of the sum-
mary judgment procedure and citations of state stat-
utes, see Clark and Samenow, The Summary Judgment
(1929), 38 Yale L.J. 423.

Note to Subdivision (d). See Rule 16 (Pre-Trial Proce-
dure; Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to
rules in Michigan. Mich.Court Rules Ann. (Searl, 1933)
Rule 30.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Subdivision (a). The amendment allows a claimant to
move for a summary judgment at any time after the
expiration of 20 days from the commencement of the
action or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the claimant than under
the original rule, where the phrase ‘‘at any time after
the pleading in answer thereto has been served’ oper-
ates to prevent a claimant from moving for summary
judgment, even in a case clearly proper for its exercise,
until a formal answer has been filed. Thus in Peoples
Bank v. Federal Reserve Bank of San Francisco (N.D.Cal.
1944) 58 F.Supp. 25, the plaintiff’s counter-motion for a
summary judgment was stricken as premature, because
the defendant had not filed an answer. Since Rule 12(a)
allows at least 20 days for an answer, that time plus the
10 days required in Rule 56(c) means that under original
Rule 56(a) a minimum period of 30 days necessarily has
to elapse in every case before the claimant can be
heard on his right to a summary judgment. An exten-
sion of time by the court or the service of preliminary
motions of any kind will prolong that period even fur-
ther. In many cases this merely represents unnecessary
delay. See United States v. Adler’s Creamery, Inc.
(C.C.A.2d, 1939) 107 F.(2d) 987. The changes are in the in-
terest of more expeditious litigation. The 20-day period,
as provided, gives the defendant an opportunity to se-
cure counsel and determine a course of action. But in
a case where the defendant himself serves a motion for
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summary judgment within that time, there is no rea-
son to restrict the plaintiff and the amended rule so
provides.

Subdivision (c). The amendment of Rule 56(c), by the
addition of the final sentence, resolves a doubt ex-
pressed in Sartor v. Arkansas Natural Gas Corp. (1944) 321
U.S. 620. See also Commentary, Summary Judgment as to
Damages (1944) 7T Fed.Rules Serv. 974; Madeirense Do Bra-
sil S/A v. Stulman-Emrick Lumber Co. (C.C.A.2d, 1945) 147
F.(2d) 399, cert. den. (1945) 325 U.S. 861. It makes clear
that although the question of recovery depends on the
amount of damages, the summary judgment rule is ap-
plicable and summary judgment may be granted in a
proper case. If the case is not fully adjudicated it may
be dealt with as provided in subdivision (d) of Rule 56,
and the right to summary recovery determined by a
preliminary order, interlocutory in character, and the
precise amount of recovery left for trial.

Subdivision (d). Rule b4(a) defines ‘‘judgment’ as in-
cluding a decree and ‘‘any order from which an appeal
lies.” Subdivision (d) of Rule 56 indicates clearly, how-
ever, that a partial summary ‘‘judgment’ is not a final
judgment, and, therefore, that it is not appealable, un-
less in the particular case some statute allows an ap-
peal from the interlocutory order involved. The partial
summary judgment is merely a pretrial adjudication
that certain issues shall be deemed established for the
trial of the case. This adjudication is more nearly akin
to the preliminary order under Rule 16, and likewise
serves the purpose of speeding up litigation by elimi-
nating before trial matters wherein there is no genuine
issue of fact. See Leonard v. Socony-Vacuum Oil Co.
(C.C.A.Tth, 1942) 130 F.(2d) 535; Biggins v. Oltmer Iron
Works (C.C.A.Tth, 1946) 154 F.(2d) 214; 3 Moore’s Federal
Practice (1938). 3190-3192. Since interlocutory appeals
are not allowed, except where specifically provided by
statute (see 3 Moore, op. cit. supra, 3155-3156) this inter-
pretation is in line with that policy, Leonard v. Socony-
Vacuum Oil Co., supra. See also Audi Vision Inc., v. RCA
Mfg. Co. (C.C.A.2d, 1943) 136 F.(2d) 621; Toomey v. Toomey
(App.D.C. 1945) 149 F.(2d) 19; Biggins v. Oltmer Iron
Works, supra; Catlin v. United States (1945) 324 U.S. 229.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Subdivision (c). By the amendment ‘‘answers to inter-
rogatories’” are included among the materials which
may be considered on motion for summary judgment.
The phrase was inadvertently omitted from the rule,
see 3 Barron & Holtzoff, Federal Practice and Procedure
159-60 (Wright ed. 1958), and the courts have generally
reached by interpretation the result which will here-
after be required by the text of the amended rule. See
Annot., 7 A.L.R.2d 984 (1960).

Subdivision (e). The words ‘‘answers to interrog-
atories’ are added in the third sentence of this subdivi-
sion to conform to the amendment of subdivision (c).

The last two sentences are added to overcome a line
of cases, chiefly in the Third Circuit, which has im-
paired the utility of the summary judgment device. A
typical case is as follows: A party supports his motion
for summary judgment by affidavits or other evi-
dentiary matters sufficient to show that there is no
genuine issue as to a material fact. The adverse party,
in opposing the motion, does not produce any evi-
dentiary matter, or produces some but not enough to
establish that there is a genuine issue for trial. Instead,
the adverse party rests on averments of his pleadings
which on their face present an issue. In this situation
Third Circuit cases have taken the view that summary
judgment must be denied, at least if the averments are
“well-pleaded,”” and not suppositious, conclusory, or ul-
timate. See Frederick Hart & Co., Inc. v. Recordgraph
Corp., 169 F.2d 580 (3d Cir. 1948); United States ex rel.
Kolton v. Halpern, 260 F.2d 590 (3d Cir. 1958); United
States ex rel. Nobles v. Ivey Bros. Constr. Co., Inc., 191
F.Supp. 383 (D.Del. 1961); Jamison v. Pennsylvania Salt
Mfg. Co., 22 F.R.D. 238 (W.D.Pa. 1958); Bunny Bear, Inc.
v. Dennis Mitchell Industries, 139 F.Supp. 542 (E.D.Pa.
1956); Levy v. Equitable Life Assur. Society, 18 F.R.D. 164
(E.D.Pa. 1955).
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The very mission of the summary judgment proce-
dure is to pierce the pleadings and to assess the proof
in order to see whether there is a genuine need for
trial. The Third Circuit doctrine, which permits the
pleadings themselves to stand in the way of granting
an otherwise justified summary judgment, is incompat-
ible with the basic purpose of the rule. See 6 Moore’s
Federal Practice 2069 (2d ed. 1953); 3 Barron & Holtzoff,
supra, §1235.1.

It is hoped that the amendment will contribute to the
more effective utilization of the salutary device of
summary judgment.

The amendment is not intended to derogate from the
solemnity of the pleadings. Rather it recognizes that,
despite the best efforts of counsel to make his plead-
ings accurate, they may be overwhelmingly contra-
dicted by the proof available to his adversary.

Nor is the amendment designed to affect the ordinary
standards applicable to the summary judgment motion.
So, for example: Where an issue as to a material fact
cannot be resolved without observation of the de-
meanor of witnesses in order to evaluate their credibil-
ity, summary judgment is not appropriate. Where the
evidentiary matter in support of the motion does not
establish the absence of a genuine issue, summary judg-
ment must be denied even if no opposing evidentiary
matter is presented. And summary judgment may be
inappropriate where the party opposing it shows under
subdivision (f) that he cannot at the time present facts
essential to justify his opposition.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory
judgment pursuant to Title 28, U.S.C., §2201,
shall be in accordance with these rules, and the
right to trial by jury may be demanded under
the circumstances and in the manner provided
in Rules 38 and 39. The existence of another ade-
quate remedy does not preclude a judgment for
declaratory relief in cases where it is appro-
priate. The court may order a speedy hearing of
an action for a declaratory judgment and may
advance it on the calendar.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949.)
NOTES OF ADVISORY COMMITTEE ON RULES—1937

The fact that a declaratory judgment may be granted
“‘whether or not further relief is or could be prayed’ in-
dicates that declaratory relief is alternative or cumu-
lative and not exclusive or extraordinary. A declara-
tory judgment is appropriate when it will ‘““terminate
the controversy’ giving rise to the proceeding. Inas-
much as it often involves only an issue of law on undis-
puted or relatively undisputed facts, it operates fre-
quently as a summary proceeding, justifying docketing
the case for early hearing as on a motion, as provided
for in California (Code Civ.Proc. (Deering, 1937) §1062a),
Michigan (3 Comp.Laws (1929) §13904), and Kentucky
(Codes (Carroll, 1932) Civ.Pract. §639a-3).

The ‘“‘controversy’ must necessarily be ‘‘of a justici-
able nature, thus excluding an advisory decree upon a
hypothetical state of facts.” Ashwander v. Tennessee
Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 473, 80
L.Ed. 688, 699 (1936). The existence or nonexistence of
any right, duty, power, liability, privilege, disability,
or immunity or of any fact upon which such legal rela-
tions depend, or of a status, may be declared. The peti-
tioner must have a practical interest in the declaration
sought and all parties having an interest therein or ad-
versely affected must be made parties or be cited. A
declaration may not be rendered if a special statutory
proceeding has been provided for the adjudication of



