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summary judgment within that time, there is no rea-
son to restrict the plaintiff and the amended rule so 
provides. 

Subdivision (c). The amendment of Rule 56(c), by the 
addition of the final sentence, resolves a doubt ex-
pressed in Sartor v. Arkansas Natural Gas Corp. (1944) 321 
U.S. 620. See also Commentary, Summary Judgment as to 
Damages (1944) 7 Fed.Rules Serv. 974; Madeirense Do Bra-
sil S/A v. Stulman-Emrick Lumber Co. (C.C.A.2d, 1945) 147 
F.(2d) 399, cert. den. (1945) 325 U.S. 861. It makes clear 
that although the question of recovery depends on the 
amount of damages, the summary judgment rule is ap-
plicable and summary judgment may be granted in a 
proper case. If the case is not fully adjudicated it may 
be dealt with as provided in subdivision (d) of Rule 56, 
and the right to summary recovery determined by a 
preliminary order, interlocutory in character, and the 
precise amount of recovery left for trial. 

Subdivision (d). Rule 54(a) defines ‘‘judgment’’ as in-
cluding a decree and ‘‘any order from which an appeal 
lies.’’ Subdivision (d) of Rule 56 indicates clearly, how-
ever, that a partial summary ‘‘judgment’’ is not a final 
judgment, and, therefore, that it is not appealable, un-
less in the particular case some statute allows an ap-
peal from the interlocutory order involved. The partial 
summary judgment is merely a pretrial adjudication 
that certain issues shall be deemed established for the 
trial of the case. This adjudication is more nearly akin 
to the preliminary order under Rule 16, and likewise 
serves the purpose of speeding up litigation by elimi-
nating before trial matters wherein there is no genuine 
issue of fact. See Leonard v. Socony-Vacuum Oil Co. 
(C.C.A.7th, 1942) 130 F.(2d) 535; Biggins v. Oltmer Iron 
Works (C.C.A.7th, 1946) 154 F.(2d) 214; 3 Moore’s Federal 
Practice (1938). 3190–3192. Since interlocutory appeals 
are not allowed, except where specifically provided by 
statute (see 3 Moore, op. cit. supra, 3155–3156) this inter-
pretation is in line with that policy, Leonard v. Socony- 
Vacuum Oil Co., supra. See also Audi Vision Inc., v. RCA 
Mfg. Co. (C.C.A.2d, 1943) 136 F.(2d) 621; Toomey v. Toomey 
(App.D.C. 1945) 149 F.(2d) 19; Biggins v. Oltmer Iron 
Works, supra; Catlin v. United States (1945) 324 U.S. 229. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

Subdivision (c). By the amendment ‘‘answers to inter-
rogatories’’ are included among the materials which 
may be considered on motion for summary judgment. 
The phrase was inadvertently omitted from the rule, 
see 3 Barron & Holtzoff, Federal Practice and Procedure 
159–60 (Wright ed. 1958), and the courts have generally 
reached by interpretation the result which will here-
after be required by the text of the amended rule. See 
Annot., 74 A.L.R.2d 984 (1960). 

Subdivision (e). The words ‘‘answers to interrog-
atories’’ are added in the third sentence of this subdivi-
sion to conform to the amendment of subdivision (c). 

The last two sentences are added to overcome a line 
of cases, chiefly in the Third Circuit, which has im-
paired the utility of the summary judgment device. A 
typical case is as follows: A party supports his motion 
for summary judgment by affidavits or other evi-
dentiary matters sufficient to show that there is no 
genuine issue as to a material fact. The adverse party, 
in opposing the motion, does not produce any evi-
dentiary matter, or produces some but not enough to 
establish that there is a genuine issue for trial. Instead, 
the adverse party rests on averments of his pleadings 
which on their face present an issue. In this situation 
Third Circuit cases have taken the view that summary 
judgment must be denied, at least if the averments are 
‘‘well-pleaded,’’ and not suppositious, conclusory, or ul-
timate. See Frederick Hart & Co., Inc. v. Recordgraph 
Corp., 169 F.2d 580 (3d Cir. 1948); United States ex rel. 
Kolton v. Halpern, 260 F.2d 590 (3d Cir. 1958); United 
States ex rel. Nobles v. Ivey Bros. Constr. Co., Inc., 191 
F.Supp. 383 (D.Del. 1961); Jamison v. Pennsylvania Salt 
Mfg. Co., 22 F.R.D. 238 (W.D.Pa. 1958); Bunny Bear, Inc. 
v. Dennis Mitchell Industries, 139 F.Supp. 542 (E.D.Pa. 
1956); Levy v. Equitable Life Assur. Society, 18 F.R.D. 164 
(E.D.Pa. 1955). 

The very mission of the summary judgment proce-
dure is to pierce the pleadings and to assess the proof 
in order to see whether there is a genuine need for 
trial. The Third Circuit doctrine, which permits the 
pleadings themselves to stand in the way of granting 
an otherwise justified summary judgment, is incompat-
ible with the basic purpose of the rule. See 6 Moore’s 
Federal Practice 2069 (2d ed. 1953); 3 Barron & Holtzoff, 
supra, § 1235.1. 

It is hoped that the amendment will contribute to the 
more effective utilization of the salutary device of 
summary judgment. 

The amendment is not intended to derogate from the 
solemnity of the pleadings. Rather it recognizes that, 
despite the best efforts of counsel to make his plead-
ings accurate, they may be overwhelmingly contra-
dicted by the proof available to his adversary. 

Nor is the amendment designed to affect the ordinary 
standards applicable to the summary judgment motion. 
So, for example: Where an issue as to a material fact 
cannot be resolved without observation of the de-
meanor of witnesses in order to evaluate their credibil-
ity, summary judgment is not appropriate. Where the 
evidentiary matter in support of the motion does not 
establish the absence of a genuine issue, summary judg-
ment must be denied even if no opposing evidentiary 
matter is presented. And summary judgment may be 
inappropriate where the party opposing it shows under 
subdivision (f) that he cannot at the time present facts 
essential to justify his opposition. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

Rule 57. Declaratory Judgments 

The procedure for obtaining a declaratory 
judgment pursuant to Title 28, U.S.C., § 2201, 
shall be in accordance with these rules, and the 
right to trial by jury may be demanded under 
the circumstances and in the manner provided 
in Rules 38 and 39. The existence of another ade-
quate remedy does not preclude a judgment for 
declaratory relief in cases where it is appro-
priate. The court may order a speedy hearing of 
an action for a declaratory judgment and may 
advance it on the calendar. 

(As amended Dec. 29, 1948, eff. Oct. 20, 1949.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

The fact that a declaratory judgment may be granted 
‘‘whether or not further relief is or could be prayed’’ in-
dicates that declaratory relief is alternative or cumu-
lative and not exclusive or extraordinary. A declara-
tory judgment is appropriate when it will ‘‘terminate 
the controversy’’ giving rise to the proceeding. Inas-
much as it often involves only an issue of law on undis-
puted or relatively undisputed facts, it operates fre-
quently as a summary proceeding, justifying docketing 
the case for early hearing as on a motion, as provided 
for in California (Code Civ.Proc. (Deering, 1937) § 1062a), 
Michigan (3 Comp.Laws (1929) § 13904), and Kentucky 
(Codes (Carroll, 1932) Civ.Pract. § 639a–3). 

The ‘‘controversy’’ must necessarily be ‘‘of a justici-
able nature, thus excluding an advisory decree upon a 
hypothetical state of facts.’’ Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 473, 80 
L.Ed. 688, 699 (1936). The existence or nonexistence of 
any right, duty, power, liability, privilege, disability, 
or immunity or of any fact upon which such legal rela-
tions depend, or of a status, may be declared. The peti-
tioner must have a practical interest in the declaration 
sought and all parties having an interest therein or ad-
versely affected must be made parties or be cited. A 
declaration may not be rendered if a special statutory 
proceeding has been provided for the adjudication of 
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some special type of case, but general ordinary or ex-
traordinary legal remedies, whether regulated by stat-
ute or not, are not deemed special statutory proceed-
ings. 

When declaratory relief will not be effective in set-
tling the controversy, the court may decline to grant 
it. But the fact that another remedy would be equally 
effective affords no ground for declining declaratory re-
lief. The demand for relief shall state with precision 
the declaratory judgment desired, to which may be 
joined a demand for coercive relief, cumulatively or in 
the alternative; but when coercive relief only is sought 
but is deemed ungrantable or inappropriate, the court 
may sua sponte, if it serves a useful purpose, grant in-
stead a declaration of rights. Hasselbring v. Koepke, 263 
Mich. 466, 248 N.W. 869, 93 A.L.R. 1170 (1933). Written in-
struments, including ordinances and statutes, may be 
construed before or after breach at the petition of a 
properly interested party, process being served on the 
private parties or public officials interested. In other 
respects the Uniform Declaratory Judgment Act af-
fords a guide to the scope and function of the Federal 
act. Compare Aetna Life Insurance Co. v. Haworth, 300 
U.S. 227, 57 S.Ct. 461 (1937); Nashville, Chattanooga & St. 
Louis Ry. v. Wallace, 288 U.S. 249 (1933); Gully, Tax Collec-
tor v. Interstate Natural Gas Co., 82 F.(2d) 145 (C.C.A.5th, 
1936); Ohio Casualty Ins. Co. v. Plummer, 13 F.Supp. 169 
(S.D.Tex., 1935); Borchard, Declaratory Judgments 
(1934), passim. 

NOTES OF ADVISORY COMMITTEE ON RULES—1948 
AMENDMENT 

The amendment substitutes the present statutory 
reference. 

Rule 58. Entry of Judgment 

(a) SEPARATE DOCUMENT. 
(1) Every judgment and amended judgment 

must be set forth on a separate document, but 
a separate document is not required for an 
order disposing of a motion: 

(A) for judgment under Rule 50(b); 
(B) to amend or make additional findings 

of fact under Rule 52(b); 
(C) for attorney fees under Rule 54; 
(D) for a new trial, or to alter or amend 

the judgment, under Rule 59; or 
(E) for relief under Rule 60. 

(2) Subject to Rule 54(b): 
(A) unless the court orders otherwise, the 

clerk must, without awaiting the court’s di-
rection, promptly prepare, sign, and enter 
the judgment when: 

(i) the jury returns a general verdict, 
(ii) the court awards only costs or a sum 

certain, or 
(iii) the court denies all relief; 

(B) the court must promptly approve the 
form of the judgment, which the clerk must 
promptly enter, when: 

(i) the jury returns a special verdict or a 
general verdict accompanied by interrog-
atories, or 

(ii) the court grants other relief not de-
scribed in Rule 58(a)(2). 

(b) TIME OF ENTRY. Judgment is entered for 
purposes of these rules: 

(1) if Rule 58(a)(1) does not require a separate 
document, when it is entered in the civil dock-
et under Rule 79(a), and 

(2) if Rule 58(a)(1) requires a separate docu-
ment, when it is entered in the civil docket 
under Rule 79(a) and when the earlier of these 
events occurs: 

(A) when it is set forth on a separate docu-
ment, or 

(B) when 150 days have run from entry in 
the civil docket under Rule 79(a). 

(c) COST OR FEE AWARDS. 
(1) Entry of judgment may not be delayed, 

nor the time for appeal extended, in order to 
tax costs or award fees, except as provided in 
Rule 58(c)(2). 

(2) When a timely motion for attorney fees is 
made under Rule 54(d)(2), the court may act 
before a notice of appeal has been filed and has 
become effective to order that the motion 
have the same effect under Federal Rule of Ap-
pellate Procedure 4(a)(4) as a timely motion 
under Rule 59. 

(d) REQUEST FOR ENTRY. A party may request 
that judgment be set forth on a separate docu-
ment as required by Rule 58(a)(1). 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 
21, 1963, eff. July 1, 1963; Apr. 22, 1993, eff. Dec. 1, 
1993; Apr. 29, 2002, eff. Dec. 1, 2002.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

See Wis.Stat. (1935) § 270.31 (judgment entered forth-
with on verdict of jury unless otherwise ordered), 
§ 270.65 (where trial is by the court, entered by direction 
of the court), § 270.63 (entered by clerk on judgment on 
admitted claim for money). Compare 1 Idaho Code Ann. 
(1932) § 7–1101, and 4 Mont.Rev.Codes Ann. (1935) § 9403, 
which provides that judgment in jury cases be entered 
by clerk within 24 hours after verdict unless court 
otherwise directs. Conn. Practice Book (1934) § 200, pro-
vides that all judgments shall be entered within one 
week after rendition. In some States such as Washing-
ton, 2 Rev.Stat.Ann. (Remington, 1932) § 431, in jury 
cases the judgment is entered two days after the return 
of verdict to give time for making motion for new trial; 
§ 435 (ibid.), provides that all judgments shall be entered 
by the clerk, subject to the court’s direction. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

The reference to Rule 54(b) is made necessary by the 
amendment of that rule. 

Two changes have been made in Rule 58 in order to 
clarify the practice. The substitution of the more in-
clusive phrase ‘‘all relief be denied’’ for the words 
‘‘there be no recovery’’, makes it clear that the clerk 
shall enter the judgment forthwith in the situations 
specified without awaiting the filing of a formal judg-
ment approved by the court. The phrase ‘‘all relief be 
denied’’ covers cases such as the denial of a bankrupt’s 
discharge and similar situations where the relief 
sought is refused but there is literally no denial of a 
‘‘recovery’’. 

The addition of the last sentence in the rule empha-
sizes that judgments are to be entered promptly by the 
clerk without waiting for the taxing of costs. Certain 
district court rules, for example, Civil Rule 22 of the 
Southern District of New York—until its annulment 
Oct. 1, 1945, for conflict with this rule—and the like 
rule of the Eastern District of New York, are expressly 
in conflict with this provision, although the federal law 
is of long standing and well settled. Fowler v. Hamill 
(1891) 139 U.S. 549; Craig v. The Hartford (C.C.Cal. 1856) 
Fed.Case No. 3,333; Tuttle v. Claflin (C.C.A.2d, 1895) 60 
Fed. 7, cert. den. (1897) 166 U.S. 721; Prescott & A. C. Ry. 
Co. v. Atchison, T. & S. F. R. Co. (C.C.A.2d, 1897) 84 Fed. 
213; Stallo v. Wagner (C.C.A.2d, 1917) 245 Fed. 636, 639–40; 
Brown v. Parker (C.C.A.8th, 1899) 97 Fed. 446; Allis- 
Chalmers v. United States (C.C.A.7th, 1908) 162 Fed. 679. 
And this applies even though state law is to the con-
trary. United States v. Nordbye (C.C.A.8th, 1935) 75 F.(2d) 
744, 746, cert. den. (1935) 296 U.S. 572. Inasmuch as it has 


