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9562; Cavallo v. Agwilines, Inc. (S.D.N.Y. 1942) 6 Fed.Rules
Serv. 60b.31, Case 2, 2 F.R.D. 526; McGinn v. United States
(D.Mass. 1942) 6 Fed.Rules Serv. 60b.51, Case 3, 2 F.R.D.
562; City of Shattuck, Oklahoma ex rel. Versluis v. Oliver
(W.D.OKla. 1945) 8 Fed.Rules Serv. 60b.31, Case 3; Moore
and Rogers, Federal Relief from Civil Judgments (1946) 55
Yale L.J. 623, 631-653; 3 Moore’s Federal Practice (1938)
32564 et seq.; Commentary, Effect of Rule 60b on Other
Methods of Relief From Judgment, op. cit. supra. Cf. Norris
v. Camp (C.C.A.10th, 1944) 144 F.(2d) 1; Reed v. South At-
lantic Steamship Co. of Delaware (D.Del. 1942) 6 Fed.Rules
Serv. 60b.31, Case 1; Laughlin v. Berens (D.D.C. 1945) 8
Fed.Rules Serv. 60b.51, Case 1, 73 W.L.R. 209.

The transposition of the words ‘‘the court’” and the
addition of the word ‘‘and’ at the beginning of the first
sentence are merely verbal changes. The addition of
the qualifying word ‘‘final”’ emphasizes the character of
the judgments, orders or proceedings from which Rule
60(b) affords relief; and hence interlocutory judgments
are not brought within the restrictions of the rule, but
rather they are left subject to the complete power of
the court rendering them to afford such relief from
them as justice requires.

The qualifying pronoun ‘“his’’ has been eliminated on
the basis that it is too restrictive, and that the subdivi-
sion should include the mistake or neglect of others
which may be just as material and call just as much for
supervisory jurisdiction as where the judgment is
taken against the party through his mistake, inadvert-
ence, etc.

Fraud, whether intrinsic or extrinsic, misrepresenta-
tion, or other misconduct of an adverse party are ex-
press grounds for relief by motion under amended sub-
division (b). There is no sound reason for their exclu-
sion. The incorporation of fraud and the like within the
scope of the rule also removes confusion as to the prop-
er procedure. It has been held that relief from a judg-
ment obtained by extrinsic fraud could be secured by
motion within a ‘‘reasonable time,” which might be
after the time stated in the rule had run. Fiske v. Buder
(C.C.A.8th, 1942) 125 F.(2d) 841; see also inferentially
Bucy v. Nevada Construction Co. (C.C.A.9th, 1942) 125
F.(2d) 213. On the other hand, it has been suggested that
in view of the fact that fraud was omitted from original
Rule 60(b) as a ground for relief, an independent action
was the only proper remedy. Commentary, Effect of
Rule 60b on Other Methods of Relief From Judgment (1941)
4 Fed.Rules Serv. 942, 945. The amendment settles this
problem by making fraud an express ground for relief
by motion; and under the saving clause, fraud may be
urged as a basis for relief by independent action insofar
as established doctrine permits. See Moore and Rogers,
Federal Relief from Civil Judgments (1946) 55 Yale L.J. 623,
653-659; 3 Moore’s Federal Practice (1938) 3267 et seq. And
the rule expressly does not limit the power of the
court, when fraud has been perpetrated upon it, to give
relief under the saving clause. As an illustration of this
situation, see Haczel-Atlas Glass Co. v. Hartford Empire
Co. (1944) 322 U.S. 238.

The time limit for relief by motion in the court and
in the action in which the judgment was rendered has
been enlarged from six months to one year.

It should be noted that Rule 60(b) does not assume to
define the substantive law as to the grounds for vacat-
ing judgments, but merely prescribes the practice in
proceedings to obtain relief.

It should also be noted that under §200(4) of the Sol-
diers’ and Sailors’ Civil Relief Act of 1940 (50 U.S.C.
[App.] §501 et seq. [§520(4)]), a judgment rendered in any
action or proceeding governed by the section may be
vacated under certain specified circumstances upon
proper application to the court.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The amendment substitutes the present statutory
reference.
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NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

Rule 61. Harmless Error

No error in either the admission or the exclu-
sion of evidence and no error or defect in any
ruling or order or in anything done or omitted
by the court or by any of the parties is ground
for granting a new trial or for setting aside a
verdict or for vacating, modifying, or otherwise
disturbing a judgment or order, unless refusal to
take such action appears to the court inconsist-
ent with substantial justice. The court at every
stage of the proceeding must disregard any error
or defect in the proceeding which does not affect
the substantial rights of the parties.

NOTES OF ADVISORY COMMITTEE ON RULES—1937

A combination of U.S.C., Title 28, §§391 [see 2111]
(New trials; harmless error) and [former] 777 (Defects of
form; amendments) with modifications. See McCandless
v. United States, 298 U.S. 342 (1936). Compare [former]
Equity Rule 72 (Correction of Clerical Mistakes in Or-
ders and Decrees); and last sentence of [former] Equity
Rule 46 (Trial—Testimony Usually Taken in Open
Court—Rulings on Objections to Evidence). For the last
sentence see the last sentence of [former] Equity Rule
19 (Amendments Generally).

Rule 62. Stay of Proceedings To Enforce a Judg-
ment

(a) AUTOMATIC STAY; EXCEPTIONS—INJUNC-
TIONS, RECEIVERSHIPS, AND PATENT ACCOUNTINGS.
Except as stated herein, no execution shall issue
upon a judgment nor shall proceedings be taken
for its enforcement until the expiration of 10
days after its entry. Unless otherwise ordered by
the court, an interlocutory or final judgment in
an action for an injunction or in a receivership
action, or a judgment or order directing an ac-
counting in an action for infringement of letters
patent, shall not be stayed during the period
after its entry and until an appeal is taken or
during the pendency of an appeal. The provi-
sions of subdivision (c) of this rule govern the
suspending, modifying, restoring, or granting of
an injunction during the pendency of an appeal.

(b) STAY ON MOTION FOR NEW TRIAL OR FOR
JUDGMENT. In its discretion and on such condi-
tions for the security of the adverse party as are
proper, the court may stay the execution of or
any proceedings to enforce a judgment pending
the disposition of a motion for a new trial or to
alter or amend a judgment made pursuant to
Rule 59, or of a motion for relief from a judg-
ment or order made pursuant to Rule 60, or of a
motion for judgment in accordance with a mo-
tion for a directed verdict made pursuant to
Rule 50, or of a motion for amendment to the
findings or for additional findings made pursu-
ant to Rule 52(b).

(c) INJUNCTION PENDING APPEAL. When an ap-
peal is taken from an interlocutory or final
judgment granting, dissolving, or denying an in-
junction, the court in its discretion may sus-
pend, modify, restore, or grant an injunction
during the pendency of the appeal upon such
terms as to bond or otherwise as it considers
proper for the security of the rights of the ad-
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verse party. If the judgment appealed from is
rendered by a district court of three judges spe-
cially constituted pursuant to a statute of the
United States, no such order shall be made ex-
cept (1) by such court sitting in open court or (2)
by the assent of all the judges of such court evi-
denced by their signatures to the order.

(d) STAY UPON APPEAL. When an appeal is
taken the appellant by giving a supersedeas
bond may obtain a stay subject to the excep-
tions contained in subdivision (a) of this rule.
The bond may be given at or after the time of
filing the notice of appeal or of procuring the
order allowing the appeal, as the case may be.
The stay is effective when the supersedeas bond
is approved by the court.

(e) STAY IN FAVOR OF THE UNITED STATES OR
AGENCY THEREOF. When an appeal is taken by
the United States or an officer or agency thereof
or by direction of any department of the Gov-
ernment of the United States and the operation
or enforcement of the judgment is stayed, no
bond, obligation, or other security shall be re-
quired from the appellant.

(f) STAY ACCORDING TO STATE LAW. In any
state in which a judgment is a lien upon the
property of the judgment debtor and in which
the judgment debtor is entitled to a stay of exe-
cution, a judgment debtor is entitled, in the dis-
trict court held therein, to such stay as would
be accorded the judgment debtor had the action
been maintained in the courts of that state.

(g) POWER OF APPELLATE COURT NOT LIMITED.
The provisions in this rule do not limit any
power of an appellate court or of a judge or jus-
tice thereof to stay proceedings during the pend-
ency of an appeal or to suspend, modify, restore,
or grant an injunction during the pendency of an
appeal or to make any order appropriate to pre-
serve the status quo or the effectiveness of the
judgment subsequently to be entered.

(h) STAY OF JUDGMENT AS TO MULTIPLE CLAIMS
OR MULTIPLE PARTIES. When a court has ordered
a final judgment under the conditions stated in
Rule 54(b), the court may stay enforcement of
that judgment until the entering of a subse-
quent judgment or judgments and may prescribe
such conditions as are necessary to secure the
benefit thereof to the party in whose favor the
judgment is entered.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. July
19, 1961; Mar. 2, 1987, eff. Aug. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). The first sentence states the
substance of the last sentence of U.S.C., Title 28,
[former] §874 (Supersedeas). The remainder of the sub-
division states the substance of the last clause of
U.S.C., Title 28, [former] §227 (Appeals in proceedings
for injunctions; receivers; and admiralty), and of
[former] §227a (Appeals in suits in equity for infringe-
ment of letters patent for inventions; stay of proceed-
ings for accounting), but extended to include final as
well as interlocutory judgments.

Note to Subdivision (b). This modifies U.S.C., Title 28,
[former] §840 (Executions; stay on conditions).

Note to Subdivision (c¢). Compare [former] Equity Rule
74 (Injunction Pending Appeal); and Cumberland Tele-
phone and Telegraph Co. v. Louisiana Public Service Com-
mission, 260 U.S. 212 (1922). See SimKkins, Federal Practice
(1934) §916 in regard to the effect of appeal on injunc-
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tions and the giving of bonds. See U.S.C., [former] Title
6 (Official and Penal Bonds) for bonds by surety compa-
nies. For statutes providing for a specially constituted
district court of three judges, see:

U.S.C., Title T:

§217 (Proceedings for suspension of orders of Sec-
retary of Agriculture under Stockyards Act)—
by reference.

§499k (Injunctions; application of injunction laws
governing orders of Interstate Commerce Com-
mission to orders of Secretary of Agriculture
under Perishable Commodities Act)—by ref-
erence.

U.8.C., Title 15:

§28 (Antitrust laws; suits against monopolies expe-
dited)

U.8.C., Title 28:

§47 [now 2325] (Injunctions as to orders of Interstate
Commerce Commission, etc.)

§380 [now 2284] (Injunctions; alleged unconstitution-
ality of State statutes.)

§380a [now 2284] (Same; constitutionality of federal
statute)

U.S8.C., Title 49:

§44 [former] (Suits in equity under interstate com-
merce laws; expedition of suits)

Note to Subdivision (d). This modifies U.S.C., Title 28,
[former] §874 (Supersedeas). See Rule 36(2), Rules of the
Supreme Court of the United States, which governs su-
persedeas bonds on direct appeals to the Supreme
Court, and Rule 73(d), of these rules, which governs su-
persedeas bonds on appeals to a circuit court of ap-
peals. The provisions governing supersedeas bonds in
both kinds of appeals are substantially the same.

Note to Subdivision (e). This states the substance of
U.S.C., Title 28, §870 [now 2408] (Bond; not required of
the United States).

Note to Subdivision (f). This states the substance of
U.S.C., Title 28, [former] §841 (Executions; stay of one
term) with appropriate modification to conform to the
provisions of Rule 6(c) as to terms of court.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Subdivision (a). [This subdivision not amended]. Sec-
tions 203 and 204 of the Soldiers’ and Sailors’ Civil Re-
lief Act of 1940 (50 U.S.C. [App.] §501 et seq. [§§523, 524])
provide under certain circumstances for the issuance
and continuance of a stay of execution of any judgment
or order entered against a person in military service.
See Bowsman v. Peterson (D.Neb. 1942) 45 F.Supp. T741.
Section 201 of the Act [60 U.S.C. App. §521] permits
under certain circumstances the issuance of a stay of
any action or proceeding at any stage thereof, where ei-
ther the plaintiff or defendant is a person in military
service. See also Note to Rule 64 herein.

Subdivision (b). This change was necessary because of
the proposed addition to Rule 59 of subdivision (e).

Subdivision (h). In proposing to revise Rule 54(b), the
Committee thought it advisable to include a separate
provision in Rule 62 for stay of enforcement of a final
judgment in cases involving multiple claims.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

Section 210 of the Judicial Code, as amended, U.S.C.,
Title 28, §47a, is repealed by revised Title 28 and its pro-
visions that stays pending appeals to the Supreme
Court in Interstate Commerce Commission cases may
be granted only by that court or a justice thereof are
not included in revised Title 28. Prior to this repeal the
additional general reference in subdivision (g) to
‘“‘other statutes of the United States’’, was needed as a
safety residual provision due to the specific reference
to Section 210 of the Judicial Code. With the repeal of
this latter section there is no need for the residual pro-
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vision, which has no present applicability; and to the
extent that any statute is enacted providing ‘‘that
stays pending appeals to the Supreme Court may be
granted only by that court or a justice thereof’ it will
govern and will not be inconsistent or repugnant to
subdivision (g) as amended.

NOTES OF ADVISORY COMMITTEE ON RULES—1961
AMENDMENT

These changes conform to the amendment of Rule
54(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

Rule 63. Inability of a Judge to Proceed

If a trial or hearing has been commenced and
the judge is unable to proceed, any other judge
may proceed with it upon certifying familiarity
with the record and determining that the pro-
ceedings in the case may be completed without
prejudice to the parties. In a hearing or trial
without a jury, the successor judge shall at the
request of a party recall any witness whose tes-
timony is material and disputed and who is
available to testify again without undue burden.
The successor judge may also recall any other
witness.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Dec. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule adapts and extends the provisions of U.S.C.,
Title 28, [former] §776 (Bill of exceptions; authentica-
tion; signing of by judge) to include all duties to be per-
formed by the judge after verdict or judgment. The
statute is therefore superseded.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The revision substantially displaces the former rule.
The former rule was limited to the disability of the
judge, and made no provision for disqualification or
possible other reasons for the withdrawal of the judge
during proceedings. In making provision for other cir-
cumstances, the revision is not intended to encourage
judges to discontinue participation in a trial for any
but compelling reasons. Cf. United States v. Lane, 708
F.2d 1394, 1395-1397 (9th cir. 1983). Manifestly, a substi-
tution should not be made for the personal convenience
of the court, and the reasons for a substitution should
be stated on the record.

The former rule made no provision for the withdrawal
of the judge during the trial, but was limited to dis-
qualification after trial. Several courts concluded that
the text of the former rule prohibited substitution of a
new judge prior to the points described in the rule, thus
requiring a new trial, whether or not a fair disposition
was within reach of a substitute judge. E.g., Whalen v.
Ford Motor Credit Co., 684 F.2d 272 (4th Cir. 1982, en
banc) cert. denied, 459 U.S. 910 (1982) (jury trial); Arrow-
Hart, Inc. v. Philip Carey Co., 5562 F.2d 711 (6th Cir. 1977)
(non-jury trial). See generally Comment, The Case of the
Dead Judge: Fed.R.Civ.P. 63: Whalen v. Ford Motor Credit
Co., 67 MINN. L. REV. 827 (1983).

The increasing length of federal trials has made it
likely that the number of trials interrupted by the dis-
ability of the judge will increase. An efficient mecha-
nism for completing these cases without unfairness is
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needed to prevent unnecessary expense and delay. To
avoid the injustice that may result if the substitute
judge proceeds despite unfamiliarity with the action,
the new Rule provides, in language similar to Federal
Rule of Criminal Procedure 25(a), that the successor
judge must certify familiarity with the record and de-
termine that the case may be completed before that
judge without prejudice to the parties. This will nec-
essarily require that there be available a transcript or
a videotape of the proceedings prior to substitution. If
there has been a long but incomplete jury trial, the
prompt availability of the transcript or videotape is
crucial to the effective use of this rule, for the jury
cannot long be held while an extensive transcript is
prepared without prejudice to one or all parties.

The revised text authorizes the substitute judge to
make a finding of fact at a bench trial based on evi-
dence heard by a different judge. This may be appro-
priate in limited circumstances. First, if a witness has
become unavailable, the testimony recorded at trial
can be considered by the successor judge pursuant to
F.R.Ev. 804, being equivalent to a recorded deposition
available for use at trial pursuant to Rule 32. For this
purpose, a witness who is no longer subject to a sub-
poena to compel testimony at trial is unavailable. Sec-
ondly, the successor judge may determine that particu-
lar testimony is not material or is not disputed, and so
need not be reheard. The propriety of proceeding in this
manner may be marginally affected by the availability
of a videotape record; a judge who has reviewed a trial
on videotape may be entitled to greater confidence in
his or her ability to proceed.

The court would, however, risk error to determine
the credibility of a witness not seen or heard who is
available to be recalled. Cf. Anderson v. City of Bessemer
City NC, 470 U.S. 564, 575 (1985); Marshall v. Jerrico Inc,
446 U.S. 238, 242 (1980). See also United States v. Radatz,
447 U.S. 667 (1980).

VIII. PROVISIONAL AND FINAL REMEDIES

Rule 64. Seizure of Person or Property

At the commencement of and during the
course of an action, all remedies providing for
seizure of person or property for the purpose of
securing satisfaction of the judgment ultimately
to be entered in the action are available under
the circumstances and in the manner provided
by the law of the state in which the district
court is held, existing at the time the remedy is
sought, subject to the following qualifications:
(1) any existing statute of the United States
governs to the extent to which it is applicable;
(2) the action in which any of the foregoing rem-
edies is used shall be commenced and prosecuted
or, if removed from a state court, shall be pros-
ecuted after removal, pursuant to these rules.
The remedies thus available include arrest, at-
tachment, garnishment, replevin, sequestration,
and other corresponding or equivalent remedies,
however designated and regardless of whether by
state procedure the remedy is ancillary to an ac-
tion or must be obtained by an independent ac-
tion.

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule adopts the existing Federal law, except that
it specifies the applicable State law to be that of the
time when the remedy is sought. Under U.S.C., Title 28,
[former] §726 (Attachments as provided by State laws)
the plaintiff was entitled to remedies by attachment or
other process which were on June 1, 1872, provided by
the applicable State law, and the district courts might,
from time to time, by general rules, adopt such State
laws as might be in force. This statute is superseded as
are district court rules which are rendered unnecessary
by the rule.



