Rule 65

Lis pendens. No rule concerning lis pendens is stated,
for this would appear to be a matter of substantive law
affecting State laws of property. It has been held that
in the absence of a State statute expressly providing
for the recordation of notice of the pendency of Federal
actions, the commencement of a Federal action is no-
tice to all persons affected. King v. Davis, 137 Fed. 198
(W.D.Va., 1903). It has been held, however, that when a
State statute does so provide expressly, its provisions
are binding. United States v. Calcasieu Timber Co., 236
Fed. 196 (C.C.A.5th, 1916).

For statutes of the United States on attachment, see
e.g.:

U.S.C., Title 28:

§737 [now 2710] (Attachment in postal suits)

§738 [now 2711] (Attachment; application for warrant)

§739 [now 2712] (Attachment; issue of warrant)

§740 [now 2713] (Attachment; trial of ownership of

property)

§741 [now 2714] (Attachment; investment of proceeds

of attached property)

§742 [now 2715] (Attachment; publication of attach-

ment)

§743 [now 2716] (Attachment; personal notice of at-

tachment)

§744 [now 2717] (Attachment; discharge; bond)

§745 [former] (Attachment; accrued rights not af-

fected)

§746 (Attachments dissolved in conformity with State

laws)

For statutes of the United States on garnishment, see
e.g.:
U.S.C., Title 28:

§748 [now 2405] (Garnishees in suits by United States
against a corporation)

§749 [now 2405] (Same; issue tendered on denial of in-
debtedness)

§750 [now 2405] (Same; garnishee failing to appear)

For statutes of the United States on arrest, see e.g.:

U.S.C., Title 28:

§376 [now 1651] (Writs of ne exeat)

§755 [former] (Special bail in suits for duties and pen-
alties)

§756 [former] (Defendant giving bail in one district
and committed in another)

§757 [former] (Defendant giving bail in one district
and committed in another; defendant held until
judgment in first suit)

§758 [former] (Bail and affidavits; taking by commis-
sioners)

§759 [former] (Calling of bail in Kentucky)

§760 [former] (Clerks may take bail de bene esse)

§843 [now 2007] (Imprisonment for debt)

§844 [now 2007] (Imprisonment for debt; discharge ac-
cording to State laws)

§845 [now 2007] (Imprisonment for debt; jail limits)

For statutes of the United States on replevin, see,
e.g.:
U.S.C., Title 28:

§ 747 [now 2463] (Replevy of property taken under rev-
enue laws)

NOTES OF ADVISORY COMMITTEE ON RULES—1946
SUPPLEMENTARY NOTE

Sections 203 and 204 of the Soldiers’ and Sailors’ Civil
Relief Act of 1940 (50 U.S.C. [App.] §501 et seq. [§§523,
524]) provide under certain circumstances for the issu-
ance and continuance of a stay of the execution of any
judgment entered against a person in military service,
or the vacation or stay of any attachment or garnish-
ment directed against such person’s property, money,
or debts in the hands of another. See also Note to Rule
62 herein.

Rule 65. Injunctions

(a) PRELIMINARY INJUNCTION.
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(1) Notice. No preliminary injunction shall be
issued without notice to the adverse party.

(2) Consolidation of Hearing With Trial on Mer-
its. Before or after the commencement of the
hearing of an application for a preliminary in-
junction, the court may order the trial of the
action on the merits to be advanced and con-
solidated with the hearing of the application.
Even when this consolidation is not ordered,
any evidence received upon an application for
a preliminary injunction which would be ad-
missible upon the trial on the merits becomes
part of the record on the trial and need not be
repeated upon the trial. This subdivision (a)(2)
shall be so construed and applied as to save to
the parties any rights they may have to trial
by jury.

(b) TEMPORARY RESTRAINING ORDER; NOTICE;
HEARING; DURATION. A temporary restraining
order may be granted without written or oral
notice to the adverse party or that party’s at-
torney only if (1) it clearly appears from specific
facts shown by affidavit or by the verified com-
plaint that immediate and irreparable injury,
loss, or damage will result to the applicant be-
fore the adverse party or that party’s attorney
can be heard in opposition, and (2) the appli-
cant’s attorney certifies to the court in writing
the efforts, if any, which have been made to give
the notice and the reasons supporting the claim
that notice should not be required. Every tem-
porary restraining order granted without notice
shall be indorsed with the date and hour of issu-
ance; shall be filed forthwith in the clerk’s office
and entered of record; shall define the injury
and state why it is irreparable and why the
order was granted without notice; and shall ex-
pire by its terms within such time after entry,
not to exceed 10 days, as the court fixes, unless
within the time so fixed the order, for good
cause shown, is extended for a like period or un-
less the party against whom the order is di-
rected consents that it may be extended for a
longer period. The reasons for the extension
shall be entered of record. In case a temporary
restraining order is granted without notice, the
motion for a preliminary injunction shall be set
down for hearing at the earliest possible time
and takes precedence of all matters except older
matters of the same character; and when the
motion comes on for hearing the party who ob-
tained the temporary restraining order shall
proceed with the application for a preliminary
injunction and, if the party does not do so, the
court shall dissolve the temporary restraining
order. On 2 days’ notice to the party who ob-
tained the temporary restraining order without
notice or on such shorter notice to that party as
the court may prescribe, the adverse party may
appear and move its dissolution or modification
and in that event the court shall proceed to hear
and determine such motion as expeditiously as
the ends of justice require.

(c) SECURITY. No restraining order or prelimi-
nary injunction shall issue except upon the giv-
ing of security by the applicant, in such sum as
the court deems proper, for the payment of such
costs and damages as may be incurred or suf-
fered by any party who is found to have been
wrongfully enjoined or restrained. No such secu-
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rity shall be required of the United States or of
an officer or agency thereof.

The provisions of Rule 65.1 apply to a surety
upon a bond or undertaking under this rule.

(d) FORM AND SCOPE OF INJUNCTION OR RE-
STRAINING ORDER. Every order granting an in-
junction and every restraining order shall set
forth the reasons for its issuance; shall be spe-
cific in terms; shall describe in reasonable de-
tail, and not by reference to the complaint or
other document, the act or acts sought to be re-
strained; and is binding only upon the parties to
the action, their officers, agents, servants, em-
ployees, and attorneys, and upon those persons
in active concert or participation with them
who receive actual notice of the order by per-
sonal service or otherwise.

(e) EMPLOYER AND EMPLOYEE; INTERPLEADER;
CONSTITUTIONAL CASES. These rules do not mod-
ify any statute of the United States relating to
temporary restraining orders and preliminary
injunctions in actions affecting employer and
employee; or the provisions of Title 28, U.S.C.,
§2361, relating to preliminary injunctions in ac-
tions of interpleader or in the nature of inter-
pleader; or Title 28, U.S.C., §2284, relating to ac-
tions required by Act of Congress to be heard
and determined by a district court of three
judges.

(f) COPYRIGHT IMPOUNDMENT. This rule applies
to copyright impoundment proceedings.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 23, 2001,
eff. Dec. 1, 2001.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivisions (a) and (b). These are taken from
U.S.C., Title 28, [former] §381 (Injunctions; preliminary
injunctions and temporary restraining orders).

Note to Subdivision (c). Except for the last sentence,
this is substantially U.S.C., Title 28, [former] §382 (In-
junctions; security on issuance of). The last sentence
continues the following and similar statutes which ex-
pressly except the United States or an officer or agency
thereof from such security requirements:

U.S.C., Title 15, §§77t(b), 78u(e), and 79r(f) (Securities
and Exchange Commission).

It also excepts the United States or an officer or agen-
cy thereof from such security requirements in any ac-
tion in which a restraining order or interlocutory judg-
ment of injunction issues in its favor whether there is
an express statutory exception from such security re-
quirements or not.

See U.S.C., [former] Title 6 (Official and Penal Bonds)
for bonds by surety companies.

Note to Subdivision (d). This is substantially U.S.C.,
Title 28, [former] §383 (Injunctions; requisites of order;
binding effect).

Note to Subdivision (e). The words ‘‘relating to tem-
porary restraining orders and preliminary injunctions
in actions affecting employer and employee’ are words
of description and not of limitation.

Compare [former] Equity Rule 73 (Preliminary In-
junctions and Temporary Restraining Orders) which is
substantially equivalent to the statutes.

For other statutes dealing with injunctions which are
continued, see e.g.:

U.S.C., Title 28:

§46 [now 2324] (Suits to enjoin orders of Interstate
Commerce Commission to be against United
States)

§47 [now 2325] (Injunctions as to orders of Interstate
Commerce Commission; appeal to Supreme
Court; time for taking)

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE
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§378 [former] (Injunctions; when granted)

§379 [now 2283] (Injunctions; stay in State courts)

§380 [now 1253, 2101, 2281, 2284] (Injunctions; alleged
unconstitutionality of State statutes; appeal to
Supreme Court)

§380a [now 1253, 2101, 2281, 2284] (Injunctions; constitu-
tionality of Federal statute; application for
hearing; appeal to Supreme Court)

U.S.C., Title T:

§216 (Court proceedings to enforce orders; injunction)
§217 (Proceedings for suspension of orders)

U.S.C., Title 15:

§4 (Jurisdiction of courts; duty of district attorney;
procedure)

§25 (Restraining violations; procedure)

§26 (Injunctive relief for private parties; exceptions)

§77t(b) (Injunctions and prosecution of offenses)

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

It has been held that in actions on preliminary in-
junction bonds the district court has discretion to
grant relief in the same proceeding or to require the in-
stitution of a new action on the bond. Russell v. Farley
(1881) 105 U.S. 433, 466. It is believed, however, that in
all cases the litigant should have a right to proceed on
the bond in the same proceeding, in the manner pro-
vided in Rule 73(f) for a similar situation. The para-
graph added to Rule 65(c) insures this result and is in
the interest of efficiency. There is no reason why Rules
65(c) and 73(f) should operate differently. Compare
§50(n) of the Bankruptcy Act, 11 U.S.C. §78(n), under
which actions on all bonds furnished pursuant to the
Act may be proceeded upon summarily in the bank-
ruptcy court. See 2 Collier on Bankruptcy (14th ed. by
Moore and Oglebay) 1853-1854.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

Specific enumeration of statutes dealing with labor
injunctions is undesirable due to the enactment of
amendatory or new legislation from time to time. The
more general and inclusive reference, ‘‘any statute of
the United States’, does not change the intent of sub-
division (e) of Rule 65, and the subdivision will have
continuing applicability without the need of subse-
quent readjustment to labor legislation.

The amendment relative to actions of interpleader or
in the nature of interpleader substitutes the present
statutory reference and will embrace any future
amendment to statutory interpleader provided for in
Title 28, U.S.C., §2361.

The Act of August 24, 1937, provided for a district
court of three judges to hear and determine an action
to enjoin the enforcement of any Act of Congress for re-
pugnance to the Constitution of the United States. The
provisions of that Act dealing with the procedure for
the issuance of temporary restraining orders and inter-
locutory and final injunctions have been included in re-
vised Title 28, U.S.C., §2284, which, however, has been
broadened to apply to all actions required to be heard
and determined by a district court of three judges. The
amendatory saving clause of subdivision (e) of Rule 65
has been broadened accordingly.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Subdivision (a)(2). This new subdivision provides ex-
press authority for consolidating the hearing of an ap-
plication for a preliminary injunction with the trial on
the merits. The authority can be exercised with par-
ticular profit when it appears that a substantial part of
evidence offered on the application will be relevant to
the merits and will be presented in such form as to
qualify for admission on the trial proper. Repetition of
evidence is thereby avoided. The fact that the proceed-
ings have been consolidated should cause no delay in
the disposition of the application for the preliminary
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injunction, for the evidence will be directed in the first
instance to that relief, and the preliminary injunction,
if justified by the proof, may be issued in the course of
the consolidated proceedings. Furthermore, to consoli-
date the proceedings will tend to expedite the final dis-
position of the action. It is believed that consolidation
can be usefully availed of in many cases.

The subdivision further provides that even when con-
solidation is not ordered, evidence received in connec-
tion with an application for a preliminary injunction
for a preliminary injunction which would be admissible
on the trial on the merits forms part of the trial
record. This evidence need not be repeated on the trial.
On the the other hand, repetition is not altogether pro-
hibited. That would be impractical and unwise. For ex-
ample, a witness testifying comprehensively on the
trial who has previously testified upon the application
for a preliminary injunction might sometimes be ham-
strung in telling his story if he could not go over some
part of his prior testimony to connect it with his
present testimony. So also, some repetition of testi-
mony may be called for where the trial is conducted by
a judge who did not hear the application for the pre-
liminary injunction. In general, however, repetition
can be avoided with an increase of efficiency in the
conduct of the case and without any distortion of the
presentation of evidence by the parties.

Since an application for a preliminary injunction
may be made in an action in which, with respect to all
or part of the merits, there is a right to trial by jury,
it is appropriate to add the caution appearing in the
last sentence of the subdivision. In such a case the jury
will have to hear all the evidence bearing on its ver-
dict, even if some part of the evidence has already been
heard by the judge alone on the application for the pre-
liminary injunction.

The subdivision is believed to reflect the substance of
the best current practice and introduces no novel con-
ception.

Subdivision (b). In view of the possibly drastic con-
sequence of a temporary restraining order, the opposi-
tion should be heard, if feasible, before the order is
granted. Many judges have properly insisted that, when
time does not permit of formal notice of the applica-
tion to the adverse party, some expedient, such as tele-
phonic notice to the attorney for the adverse party, be
resorted to if this can reasonably be done. On occasion,
however, temporary restraining orders have been issued
without any notice when it was feasible for some fair,
although informal, notice to be given. See the em-
phatic criticisms in Pennsylvania Rd. Co. v. Transport
Workers Union, 278 F.2d 693, 694 (3d Cir. 1960); Arvida
Corp. v. Sugarman, 259 F.2d 428, 429 (2d Cir. 1958);
Lummus Co. v. Commonwealth Oil Ref. Co., Inc., 297 F.2d
80, 83 (2d Cir. 1961), cert. denied, 368 U.S. 986 (1962).

Heretofore the first sentence of subdivision (b), in re-
ferring to a notice ‘‘served’ on the ‘‘adverse party’ on
which a ‘“‘hearing’’ could be held, perhaps invited the
interpretation that the order might be granted without
notice if the circumstances did not permit of a formal
hearing on the basis of a formal notice. The subdivision
is amended to make it plain that informal notice,
which may be communicated to the attorney rather
than the adverse party, is to be preferred to no notice
at all.

Before notice can be dispensed with, the applicant’s
counsel must give his certificate as to any efforts made
to give notice and the reasons why notice should not be
required. This certificate is in addition to the require-
ment of an affidavit or verified complaint setting forth
the facts as to the irreparable injury which would re-
sult before the opposition could be heard.

The amended subdivision continues to recognize that
a temporary restraining order may be issued without
any notice when the circumstances warrant.

Subdivision (c). Original Rules 65 and 73 contained sub-
stantially identical provisions for summary proceed-
ings against sureties on bonds required or permitted by
the rules. There was fragmentary coverage of the same
subject in the Admiralty Rules. Clearly, a single com-
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prehensive rule is required, and is incorporated as Rule
65.1.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2001 AMENDMENT

New subdivision (f) is added in conjunction with abro-
gation of the antiquated Copyright Rules of Practice
adopted for proceedings under the 1909 Copyright Act.
Courts have naturally turned to Rule 65 in response to
the apparent inconsistency of the former Copyright
Rules with the discretionary impoundment procedure
adopted in 1976, 17 U.S.C. §503(a). Rule 65 procedures
also have assuaged well-founded doubts whether the
Copyright Rules satisfy more contemporary require-
ments of due process. See, e.g., Religious Technology
Center v. Netcom On-Line Communications Servs., Inc., 923
F.Supp. 1231, 1260-1265 (N.D.Cal.1995); Paramount Pic-
tures Corp. v. Doe, 821 F.Supp. 82 (E.D.N.Y.1993); WPOW,
Inc. v. MRLJ Enterprises, 584 F.Supp. 132 (D.D.C.1984).

A common question has arisen from the experience
that notice of a proposed impoundment may enable an
infringer to defeat the court’s capacity to grant effec-
tive relief. Impoundment may be ordered on an ex parte
basis under subdivision (b) if the applicant makes a
strong showing of the reasons why notice is likely to
defeat effective relief. Such no-notice procedures are
authorized in trademark infringement proceedings, see
15 U.S.C. §1116(d), and courts have provided clear illus-
trations of the kinds of showings that support ex parte
relief. See Matter of Vuitton et Fils S.A., 606 F.2d 1 (2d
Cir.1979); Vuitton v. White, 945 F.2d 569 (3d Cir.1991). In
applying the tests for no-notice relief, the court should
ask whether impoundment is necessary, or whether
adequate protection can be had by a less intrusive form
of no-notice relief shaped as a temporary restraining
order.

This new subdivision (f) does not limit use of trade-
mark procedures in cases that combine trademark and
copyright claims. Some observers believe that trade-
mark procedures should be adopted for all copyright
cases, a proposal better considered by Congressional
processes than by rulemaking processes.

Changes Made After Publication and Comments No
change has been made.

Rule 65.1. Security: Proceedings Against Sureties

Whenever these rules, including the Supple-
mental Rules for Certain Admiralty and Mari-
time Claims, require or permit the giving of se-
curity by a party, and security is given in the
form of a bond or stipulation or other under-
taking with one or more sureties, each surety
submits to the jurisdiction of the court and ir-
revocably appoints the clerk of the court as the
surety’s agent upon whom any papers affecting
the surety’s liability on the bond or undertaking
may be served. The surety’s liability may be en-
forced on motion without the necessity of an
independent action. The motion and such notice
of the motion as the court prescribes may be
served on the clerk of the court, who shall forth-
with mail copies to the sureties if their address-
es are known.

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Mar. 2, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1966
See Note to Rule 65.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.



