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Expenses incurred in ascertaining the identity of dis-
tributees and deciding between conflicting claimants 
are properly chargeable against the award, not against 
the United States, although United States attorneys 
are expected to aid the court in such matters as amici 
curiae.’’ Lands Division Manual 861. For other discus-
sion and citation, see Grand River Dam Authority v. Jar-
vis, C.C.A.10th, 1942, 124 F.2d 914. Costs may not be 
taxed against the United States except to the extent 
permitted by law. United States v. 125.71 Acres of Land in 
Loyalhanna Tp., Westmoreland County, Pa., D.C.Pa. 1944, 
54 F.Supp. 193; Lands Division Manual 859. Even if it 
were thought desirable to allow the property owner’s 
costs to be taxed against the United States, this is a 
matter for legislation and not court rule. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

This amendment conforms to the amendment of Rule 
4(f). 

NOTES OF ADVISORY COMMITTEE ON RULES—1985 
AMENDMENT 

Rule 71A(h) provides that except when Congress has 
provided otherwise, the issue of just compensation in a 
condemnation case may be tried by a jury if one of the 
parties so demands, unless the court in its discretion 
orders the issue determined by a commission of three 
persons. In 1980, the Comptroller General of the United 
States in a Report to Congress recommended that use 
of the commission procedure should be encouraged in 
order to improve and expedite the trial of condemna-
tion cases. The Report noted that long delays were 
being caused in many districts by such factors as 
crowded dockets, the precedence given criminal cases, 
the low priority accorded condemnation matters, and 
the high turnover of Assistant United States Attor-
neys. The Report concluded that revising Rule 71A to 
make the use of the commission procedure more at-
tractive might alleviate the situation. 

Accordingly, Rule 71A(h) is being amended in a num-
ber of respects designed to assure the quality and util-
ity of a Rule 71A commission. First, the amended Rule 
will give the court discretion to appoint, in addition to 
the three members of a commission, up to two addi-
tional persons as alternate commissioners who would 
hear the case and be available, at any time up to the 
filing of the decision by the three-member commission, 
to replace any commissioner who becomes unable or 
disqualified to continue. The discretion to appoint al-
ternate commissioners can be particularly useful in 
protracted cases, avoiding expensive retrials that have 
been required in some cases because of the death or dis-
ability of a commissioner. Prior to replacing a commis-
sioner an alternate would not be present at, or partici-
pate in, the commission’s deliberations. 

Second, the amended Rule requires the court, before 
appointment, to advise the parties of the identity and 
qualifications of each prospective commissioner and al-
ternate. The court then may authorize the examination 
of prospective appointees by the parties and each party 
has the right to challenge for cause. The objective is to 
insure that unbiased and competent commissioners are 
appointed. 

The amended Rule does not prescribe a qualification 
standard for appointment to a commission, although it 
is understood that only persons possessing background 
and ability to appraise real estate valuation testimony 
and to award fair and just compensation on the basis 
thereof would be appointed. In most situations the 
chairperson should be a lawyer and all members should 
have some background qualifying them to weigh proof 
of value in the real estate field and, when possible, in 
the particular real estate market embracing the land 
in question. 

The amended Rule should give litigants greater con-
fidence in the commission procedure by affording them 
certain rights to participate in the appointment of 
commission members that are roughly comparable to 

the practice with regard to jury selection. This is ac-
complished by giving the court permission to allow the 
parties to examine prospective commissioners and by 
recognizing the right of each party to object to the ap-
pointment of any person for cause. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1988 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

The references to the subdivisions of Rule 4 are de-
leted in light of the revision of that rule. 

AMENDMENT BY PUBLIC LAW 

1988—Subd. (e). Pub. L. 100–690, which directed 
amendment of subd. (e) by striking ‘‘taking of the de-
fendants property’’ and inserting ‘‘taking of the defend-
ant’s property’’, could not be executed because of the 
intervening amendment by the Court by order dated 
Apr. 25, 1988, eff. Aug. 1, 1988. 

Rule 72. Magistrate Judges; Pretrial Orders 

(a) NONDISPOSITIVE MATTERS. A magistrate 
judge to whom a pretrial matter not dispositive 
of a claim or defense of a party is referred to 
hear and determine shall promptly conduct such 
proceedings as are required and when appro-
priate enter into the record a written order set-
ting forth the disposition of the matter. Within 
10 days after being served with a copy of the 
magistrate judge’s order, a party may serve and 
file objections to the order; a party may not 
thereafter assign as error a defect in the mag-
istrate judge’s order to which objection was not 
timely made. The district judge to whom the 
case is assigned shall consider such objections 
and shall modify or set aside any portion of the 
magistrate judge’s order found to be clearly er-
roneous or contrary to law. 

(b) DISPOSITIVE MOTIONS AND PRISONER PETI-
TIONS. A magistrate judge assigned without con-
sent of the parties to hear a pretrial matter dis-
positive of a claim or defense of a party or a 
prisoner petition challenging the conditions of 
confinement shall promptly conduct such pro-
ceedings as are required. A record shall be made 
of all evidentiary proceedings before the mag-
istrate judge, and a record may be made of such 
other proceedings as the magistrate judge deems 
necessary. The magistrate judge shall enter into 
the record a recommendation for disposition of 
the matter, including proposed findings of fact 
when appropriate. The clerk shall forthwith 
mail copies to all parties. 

A party objecting to the recommended disposi-
tion of the matter shall promptly arrange for 
the transcription of the record, or portions of it 
as all parties may agree upon or the magistrate 
judge deems sufficient, unless the district judge 
otherwise directs. Within 10 days after being 
served with a copy of the recommended disposi-
tion, a party may serve and file specific, written 
objections to the proposed findings and recom-
mendations. A party may respond to another 
party’s objections within 10 days after being 
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served with a copy thereof. The district judge to 
whom the case is assigned shall make a de novo 
determination upon the record, or after addi-
tional evidence, of any portion of the magistrate 
judge’s disposition to which specific written ob-
jection has been made in accordance with this 
rule. The district judge may accept, reject, or 
modify the recommended decision, receive fur-
ther evidence, or recommit the matter to the 
magistrate judge with instructions. 

(As added Apr. 28, 1983, eff. Aug. 1, 1983; amended 
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. 
Dec. 1, 1993.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

Subdivision (a). This subdivision addresses court-or-
dered referrals of nondispositive matters under 28 
U.S.C. § 636(b)(1)(A). The rule calls for a written order of 
the magistrate’s disposition to preserve the record and 
facilitate review. An oral order read into the record by 
the magistrate will satisfy this requirement. 

No specific procedures or timetables for raising objec-
tions to the magistrate’s rulings on nondispositive 
matters are set forth in the Magistrates Act. The rule 
fixes a 10-day period in order to avoid uncertainty and 
provide uniformity that will eliminate the confusion 
that might arise if different periods were prescribed by 
local rule in different districts. It also is contemplated 
that a party who is successful before the magistrate 
will be afforded an opportunity to respond to objections 
raised to the magistrate’s ruling. 

The last sentence of subdivision (a) specifies that re-
consideration of a magistrate’s order, as provided for in 
the Magistrates Act, shall be by the district judge to 
whom the case is assigned. This rule does not restrict 
experimentation by the district courts under 28 U.S.C. 
§ 636(b)(3) involving references of matters other than 
pretrial matters, such as appointment of counsel, tak-
ing of default judgments, and acceptance of jury ver-
dicts when the judge is unavailable. 

Subdivision (b). This subdivision governs court-or-
dered referrals of dispositive pretrial matters and pris-
oner petitions challenging conditions of confinement, 
pursuant to statutory authorization in 28 U.S.C. 
§ 636(b)(1)(B). This rule does not extend to habeas corpus 
petitions, which are covered by the specific rules relat-
ing to proceedings under Sections 2254 and 2255 of Title 
28. 

This rule implements the statutory procedures for 
making objections to the magistrate’s proposed find-
ings and recommendations. The 10-day period, as speci-
fied in the statute, is subject to Rule 6(e) which pro-
vides for an additional 3-day period when service is 
made by mail. Although no specific provision appears 
in the Magistrates Act, the rule specifies a 10-day pe-
riod for a party to respond to objections to the mag-
istrate’s recommendation. 

Implementing the statutory requirements, the rule 
requires the district judge to whom the case is assigned 
to make a de novo determination of those portions of 
the report, findings, or recommendations to which 
timely objection is made. The term ‘‘de novo’’ signifies 
that the magistrate’s findings are not protected by the 
clearly erroneous doctrine, but does not indicate that a 
second evidentiary hearing is required. See United 
States v. Raddatz, 417 U.S. 667 (1980). See also Silberman, 
Masters and Magistrates Part II: The American Analogue, 
50 N.Y.U. L.Rev. 1297, 1367 (1975). When no timely objec-
tion is filed, the court need only satisfy itself that 
there is no clear error on the face of the record in order 
to accept the recommendation. See Campbell v. United 
States Dist. Court, 501 F.2d 196, 206 (9th Cir. 1974), cert. 
denied, 419 U.S. 879, quoted in House Report No. 94–1609, 
94th Cong. 2d Sess. (1976) at 3. Compare Park Motor 
Mart, Inc. v. Ford Motor Co., 616 F.2d 603 (1st Cir. 1980). 
Failure to make timely objection to the magistrate’s 
report prior to its adoption by the district judge may 

constitute a waiver of appellate review of the district 
judge’s order. See United States v. Walters, 638 F.2d 947 
(6th Cir. 1981). 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

This amendment is intended to eliminate a discrep-
ancy in measuring the 10 days for serving and filing ob-
jections to a magistrate’s action under subdivisions (a) 
and (b) of this Rule. The rule as promulgated in 1983 re-
quired objections to the magistrate’s handling of non-
dispositive matters to be served and filed within 10 
days of entry of the order, but required objections to 
dispositive motions to be made within 10 days of being 
served with a copy of the recommended disposition. 
Subdivision (a) is here amended to conform to subdivi-
sion (b) to avoid any confusion or technical defaults, 
particularly in connection with magistrate orders that 
rule on both dispositive and nondispositive matters. 

The amendment is also intended to assure that objec-
tions to magistrate’s orders that are not timely made 
shall not be considered. Compare Rule 51. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

This revision is made to conform the rule to changes 
made by the Judicial Improvements Act of 1990. 

Rule 73. Magistrate Judges; Trial by Consent and 
Appeal 

(a) POWERS; PROCEDURE. When specially des-
ignated to exercise such jurisdiction by local 
rule or order of the district court and when all 
parties consent thereto, a magistrate judge may 
exercise the authority provided by Title 28, 
U.S.C. § 636(c) and may conduct any or all pro-
ceedings, including a jury or nonjury trial, in a 
civil case. A record of the proceedings shall be 
made in accordance with the requirements of 
Title 28, U.S.C. § 636(c)(5). 

(b) CONSENT. When a magistrate judge has 
been designated to exercise civil trial jurisdic-
tion, the clerk shall give written notice to the 
parties of their opportunity to consent to the 
exercise by a magistrate judge of civil jurisdic-
tion over the case, as authorized by Title 28, 
U.S.C. § 636(c). If, within the period specified by 
local rule, the parties agree to a magistrate 
judge’s exercise of such authority, they shall 
execute and file a joint form of consent or sepa-
rate forms of consent setting forth such elec-
tion. 

A district judge, magistrate judge, or other 
court official may again advise the parties of 
the availability of the magistrate judge, but, in 
so doing, shall also advise the parties that they 
are free to withhold consent without adverse 
substantive consequences. A district judge or 
magistrate judge shall not be informed of a par-
ty’s response to the clerk’s notification, unless 
all parties have consented to the referral of the 
matter to a magistrate judge. 

The district judge, for good cause shown on 
the judge’s own initiative, or under extraor-
dinary circumstances shown by a party, may va-
cate a reference of a civil matter to a mag-
istrate judge under this subdivision. 

(c) APPEAL. In accordance with Title 28, U.S.C. 
§ 636(c)(3), appeal from a judgment entered upon 
direction of a magistrate judge in proceedings 
under this rule will lie to the court of appeals as 
it would from a judgment of the district court. 

[(d) OPTIONAL APPEAL ROUTE.] (Abrogated Apr. 
11, 1997, eff. Dec. 1, 1997) 


