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(As added Apr. 28, 1983, eff. Aug. 1, 1983; amended 
Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. 
Dec. 1, 1993; Apr. 11, 1997, eff. Dec. 1, 1997.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

Subdivision (a). This subdivision implements the 
broad authority of the 1979 amendments to the Mag-
istrates Act, 28 U.S.C. § 636(c), which permit a mag-
istrate to sit in lieu of a district judge and exercise 
civil jurisdiction over a case, when the parties consent. 
See McCabe, The Federal Magistrate Act of 1979, 16 Harv. 
J. Legis. 343, 364–79 (1979). In order to exercise this ju-
risdiction, a magistrate must be specially designated 
under 28 U.S.C. § 636(c)(1) by the district court or courts 
he serves. The only exception to a magistrate’s exercise 
of civil jurisdiction, which includes the power to con-
duct jury and nonjury trials and decide dispositive mo-
tions, is the contempt power. A hearing on contempt is 
to be conducted by the district judge upon certification 
of the facts and an order to show cause by the mag-
istrate. See 28 U.S.C. § 639(e). In view of 28 U.S.C. 
§ 636(c)(1) and this rule, it is unnecessary to amend Rule 
58 to provide that the decision of a magistrate is a ‘‘de-
cision by the court’’ for the purposes of that rule and 
a ‘‘final decision of the district court’’ for purposes of 
28 U.S.C. § 1291 governing appeals. 

Subdivision (b). This subdivision implements the blind 
consent provision of 28 U.S.C. § 636(c)(2) and is designed 
to ensure that neither the judge nor the magistrate at-
tempts to induce a party to consent to reference of a 
civil matter under this rule to a magistrate. See House 
Rep. No. 96–444, 96th Cong. 1st Sess. 8 (1979). 

The rule opts for a uniform approach in implement-
ing the consent provision by directing the clerk to no-
tify the parties of their opportunity to elect to proceed 
before a magistrate and by requiring the execution and 
filing of a consent form or forms setting forth the elec-
tion. However, flexibility at the local level is preserved 
in that local rules will determine how notice shall be 
communicated to the parties, and local rules will speci-
fy the time period within which an election must be 
made. 

The last paragraph of subdivision (b) reiterates the 
provision in 28 U.S.C. § 636(c)(6) for vacating a reference 
to the magistrate. 

Subdivision (c). Under 28 U.S.C. § 636(c)(3), the normal 
route of appeal from the judgment of a magistrate—the 
only route that will be available unless the parties 
otherwise agree in advance—is an appeal by the ag-
grieved party ‘‘directly to the appropriate United 
States court of appeals from the judgment of the mag-
istrate in the same manner as an appeal from any other 
judgment of a district court.’’ The quoted statutory 
language indicates Congress’ intent that the same pro-
cedures and standards of appealability that govern ap-
peals from district court judgments govern appeals 
from magistrates’ judgments. 

Subdivision (d). 28 U.S.C. § 636(c)(4) offers parties who 
consent to the exercise of civil jurisdiction by a mag-
istrate an alternative appeal route to that provided in 
subdivision (c) of this rule. This optional appellate 
route was provided by Congress in recognition of the 
fact that not all civil cases warrant the same appellate 
treatment. In cases where the amount in controversy is 
not great and there are no difficult questions of law to 
be resolved, the parties may desire to avoid the expense 
and delay of appeal to the court of appeals by electing 
an appeal to the district judge. See McCabe, The Federal 
Magistrate Act of 1979, 16 Harv. J. Legis. 343, 388 (1979). 
This subdivision provides that the parties may elect 
the optional appeal route at the time of reference to a 
magistrate. To this end, the notice by the clerk under 
subdivision (b) of this rule shall explain the appeal op-
tion and the corollary restriction on review by the 
court of appeals. This approach will avoid later claims 
of lack of consent to the avenue of appeal. The choice 
of the alternative appeal route to the judge of the dis-
trict court should be made by the parties in their forms 
of consent. Special appellate rules to govern appeals 

from a magistrate to a district judge appear in new 
Rules 74 through 76. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

This revision is made to conform the rule to changes 
made by the Judicial Improvements Act of 1990. The 
Act requires that, when being reminded of the avail-
ability of a magistrate judge, the parties be advised 
that withholding of consent will have no ‘‘adverse sub-
stantive consequences.’’ They may, however, be advised 
if the withholding of consent will have the adverse pro-
cedural consequence of a potential delay in trial. 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

The Federal Courts Improvement Act of 1996 repealed 
the former provisions of 28 U.S.C. § 636(c)(4) and (5) that 
enabled parties that had agreed to trial before a mag-
istrate judge to agree also that appeal should be taken 
to the district court. Rule 73 is amended to conform to 
this change. Rules 74, 75, and 76 are abrogated for the 
same reason. The portions of Form 33 and Form 34 that 
referred to appeals to the district court also are de-
leted. 

[Rule 74. Method of Appeal From Magistrate 
Judge to District Judge Under Title 28, 
U.S.C. § 636(c)(4) and Rule 73(d)] (Abrogated 
Apr. 11, 1997, eff. Dec. 1, 1997) 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

Rule 74 is abrogated for the reasons described in the 
Note to Rule 73. 

[Rule 75. Proceedings on Appeal From Mag-
istrate Judge to District Judge Under Rule 
73(d)] (Abrogated Apr. 11, 1997, eff. Dec. 1, 
1997) 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

Rule 75 is abrogated for the reasons described in the 
Note to Rule 73. 

[Rule 76. Judgment of the District Judge on the 
Appeal Under Rule 73(d) and Costs] (Abro-
gated Apr. 11, 1997, eff. Dec. 1, 1997) 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

Rule 76 is abrogated for the reasons described in the 
Note to Rule 73. 

X. DISTRICT COURTS AND CLERKS 

Rule 77. District Courts and Clerks 

(a) DISTRICT COURTS ALWAYS OPEN. The dis-
trict courts shall be deemed always open for the 
purpose of filing any pleading or other proper 
paper, of issuing and returning mesne and final 
process, and of making and directing all inter-
locutory motions, orders, and rules. 

(b) TRIALS AND HEARINGS; ORDERS IN CHAM-
BERS. All trials upon the merits shall be con-
ducted in open court and so far as convenient in 
a regular court room. All other acts or proceed-
ings may be done or conducted by a judge in 
chambers, without the attendance of the clerk 
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or other court officials and at any place either 
within or without the district; but no hearing, 
other than one ex parte, shall be conducted out-
side the district without the consent of all par-
ties affected thereby. 

(c) CLERK’S OFFICE AND ORDERS BY CLERK. The 
clerk’s office with the clerk or a deputy in at-
tendance shall be open during business hours on 
all days except Saturdays, Sundays, and legal 
holidays, but a district court may provide by 
local rule or order that its clerk’s office shall be 
open for specified hours on Saturdays or par-
ticular legal holidays other than New Year’s 
Day, Birthday of Martin Luther King, Jr., Wash-
ington’s Birthday, Memorial Day, Independence 
Day, Labor Day, Columbus Day, Veterans Day, 
Thanksgiving Day, and Christmas Day. All mo-
tions and applications in the clerk’s office for is-
suing mesne process, for issuing final process to 
enforce and execute judgments, for entering de-
faults or judgments by default, and for other 
proceedings which do not require allowance or 
order of the court are grantable of course by the 
clerk; but the clerk’s action may be suspended 
or altered or rescinded by the court upon cause 
shown. 

(d) NOTICE OF ORDERS OR JUDGMENTS. Imme-
diately upon the entry of an order or judgment 
the clerk shall serve a notice of the entry in the 
manner provided for in Rule 5(b) upon each 
party who is not in default for failure to appear, 
and shall make a note in the docket of the serv-
ice. Any party may in addition serve a notice of 
such entry in the manner provided in Rule 5(b) 
for the service of papers. Lack of notice of the 
entry by the clerk does not affect the time to 
appeal or relieve or authorize the court to re-
lieve a party for failure to appeal within the 
time allowed, except as permitted in Rule 4(a) of 
the Federal Rules of Appellate Procedure. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 
21, 1963, eff. July 1, 1963; Dec. 4, 1967, eff. July 1, 
1968; Mar. 1, 1971, eff. July 1, 1971; Mar. 2, 1987, 
eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; 
Apr. 23, 2001, eff. Dec. 1, 2001.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule states the substance of U.S.C., Title 28, § 13 
[now 452] (Courts open as courts of admiralty and eq-
uity). Compare [former] Equity Rules 1 (District Court 
Always Open For Certain Purposes—Orders at Cham-
bers), 2 (Clerk’s Office Always Open, Except, Etc.), 4 
(Notice of Orders), and 5 (Motions Grantable of Course 
by Clerk). 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

Rule 77(d) has been amended to avoid such situations 
as the one arising in Hill v. Hawes (1944) 320 U.S. 520. In 
that case, an action instituted in the District Court for 
the District of Columbia, the clerk failed to give notice 
of the entry of a judgment for defendant as required by 
Rule 77(d). The time for taking an appeal then was 20 
days under Rule 10 of the Court of Appeals (later en-
larged by amendment to thirty days), and due to lack 
of notice of the entry of judgment the plaintiff failed to 
file his notice of appeal within the prescribed time. On 
this basis the trial court vacated the original judgment 
and then reentered it, whereupon notice of appeal was 
filed. The Court of Appeals dismissed the appeal as 
taken too late. The Supreme Court, however, held that 
although Rule 77(d) did not purport to attach any con-
sequence to the clerk’s failure to give notice as speci-

fied, the terms of the rule were such that the appellant 
was entitled to rely on it, and the trial court in such 
a case, in the exercise of a sound discretion, could va-
cate the former judgment and enter a new one, so that 
the appeal would be within the allowed time. 

Because of Rule 6(c), which abolished the old rule 
that the expiration of the term ends a court’s power 
over its judgment, the effect of the decision in Hill v. 
Hawes is to give the district court power, in its discre-
tion and without time limit, and long after the term 
may have expired, to vacate a judgment and reenter it 
for the purpose of reviving the right of appeal. This se-
riously affects the finality of judgments. See also pro-
posed Rule 6(c) and Note; proposed Rule 60(b) and Note; 
and proposed Rule 73(a) and Note. 

Rule 77(d) as amended makes it clear that notifica-
tion by the clerk of the entry of a judgment has noth-
ing to do with the starting of the time for appeal; that 
time starts to run from the date of entry of judgment 
and not from the date of notice of the entry. Notifica-
tion by the clerk is merely for the convenience of liti-
gants. And lack of such notification in itself has no ef-
fect upon the time for appeal; but in considering an ap-
plication for extension of time for appeal as provided in 
Rule 73(a), the court may take into account, as one of 
the factors affecting its decision, whether the clerk 
failed to give notice as provided in Rule 77(d) or the 
party failed to receive the clerk’s notice. It need not, 
however, extend the time for appeal merely because the 
clerk’s notice was not sent or received. It would, there-
fore, be entirely unsafe for a party to rely on absence 
of notice from the clerk of the entry of a judgment, or 
to rely on the adverse party’s failure to serve notice of 
the entry of a judgment. Any party may, of course, 
serve timely notice of the entry of a judgment upon the 
adverse party and thus preclude a successful applica-
tion, under Rule 73(a), for the extension of the time for 
appeal. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

Subdivision (c). The amendment authorizes closing of 
the clerk’s office on Saturday as far as civil business is 
concerned. However, a district court may require its 
clerk’s office to remain open for specified hours on Sat-
urdays or ‘‘legal holidays’’ other than those enumer-
ated. (‘‘Legal holiday’’ is defined in Rule 6(a), as 
amended.) The clerk’s offices of many district courts 
have customarily remained open on some of the days 
appointed as holidays by State law. This practice could 
be continued by local rule or order. 

Subdivision (d). This amendment conforms to the 
amendment of Rule 5(a). See the Advisory Committee’s 
Note to that amendment. 

NOTES OF ADVISORY COMMITTEE ON RULES—1968 
AMENDMENT 

The provisions of Rule 73(a) are incorporated in Rule 
4(a) of the Federal Rules of Appellate Procedure. 

NOTES OF ADVISORY COMMITTEE ON RULES—1971 
AMENDMENT 

The amendment adds Columbus Day to the list of 
legal holidays. See the Note accompanying the amend-
ment of Rule 6(a). 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. The Birthday of Martin Luther 
King, Jr. is added to the list of national holidays in 
Rule 77. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

This revision is a companion to the concurrent 
amendment to Rule 4 of the Federal Rules of Appellate 
Procedure. The purpose of the revisions is to permit 
district courts to ease strict sanctions now imposed on 
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appellants whose notices of appeal are filed late be-
cause of their failure to receive notice of entry of a 
judgment. See, e.g. Tucker v. Commonwealth Land Title 
Ins. Co., 800 F.2d 1054 (11th Cir. 1986); Ashby Enterprises, 
Ltd. v. Weitzman, Dym & Associates, 780 F.2d 1043 (D.C. 
Cir. 1986); In re OPM Leasing Services, Inc., 769 F.2d 911 
(2d Cir. 1985); Spika v. Village of Lombard, Ill., 763 F.2d 
282 (7th Cir. 1985); Hall v. Community Mental Health Cen-
ter of Beaver County, 772 F.2d 42 (3d Cir. 1985); Wilson v. 
Atwood v. Stark, 725 F.2d 255 (5th Cir. en banc), cert dis-
missed, 105 S.Ct. 17 (1984); Case v. BASF Wyandotte, 727 
F.2d 1034 (Fed. Cir. 1984), cert. denied, 105 S.Ct. 386 (1984); 
Hensley v. Chesapeake & Ohio R.R.Co., 651 F.2d 226 (4th 
Cir. 1981); Buckeye Cellulose Corp. v. Electric Construction 
Co., 569 F.2d 1036 (8th Cir. 1978). 

Failure to receive notice may have increased in fre-
quency with the growth in the caseload in the clerks’ 
offices. The present strict rule imposes a duty on coun-
sel to maintain contact with the court while a case is 
under submission. Such contact is more difficult to 
maintain if counsel is outside the district, as is increas-
ingly common, and can be a burden to the court as well 
as counsel. 

The effect of the revisions is to place a burden on pre-
vailing parties who desire certainty that the time for 
appeal is running. Such parties can take the initiative 
to assure that their adversaries receive effective no-
tice. An appropriate procedure for such notice is pro-
vided in Rule 5. 

The revised rule lightens the responsibility but not 
the workload of the clerks’ offices, for the duty of that 
office to give notice of entry of judgment must be 
maintained. 

COMMITTEE NOTES ON RULES—2001 AMENDMENT 

Rule 77(d) is amended to reflect changes in Rule 5(b). 
A few courts have experimented with serving Rule 77(d) 
notices by electronic means on parties who consent to 
this procedure. The success of these experiments war-
rants express authorization. Because service is made in 
the manner provided in Rule 5(b), party consent is re-
quired for service by electronic or other means de-
scribed in Rule 5(b)(2)(D). The same provision is made 
for a party who wishes to ensure actual communication 
of the Rule 77(d) notice by also serving notice. 

Changes Made After Publication and Comments Rule 
77(d) was amended to correct an oversight in the pub-
lished version. The clerk is to note ‘‘service,’’ not 
‘‘mailing,’’ on the docket. 

REFERENCES IN TEXT 

The Federal Rules of Appellate Procedure, referred to 
in text, are set out in this Appendix. 

Rule 78. Motion Day 

Unless local conditions make it impracticable, 
each district court shall establish regular times 
and places, at intervals sufficiently frequent for 
the prompt dispatch of business, at which mo-
tions requiring notice and hearing may be heard 
and disposed of; but the judge at any time or 
place and on such notice, if any, as the judge 
considers reasonable may make orders for the 
advancement, conduct, and hearing of actions. 

To expedite its business, the court may make 
provision by rule or order for the submission and 
determination of motions without oral hearing 
upon brief written statements of reasons in sup-
port and opposition. 

(As amended Mar. 2, 1987, eff. Aug. 1, 1987.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Compare [former] Equity Rule 6 (Motion Day) with 
the first paragraph of this rule. The second paragraph 
authorizes a procedure found helpful for the expedition 
of business in some of the Federal and State courts. See 

Rule 43(e) of these rules dealing with evidence on mo-
tions. Compare Civil Practice Rules of the Municipal 
Court of Chicago (1935), Rules 269, 270, 271. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

Rule 79. Books and Records Kept by the Clerk 
and Entries Therein 

(a) CIVIL DOCKET. The clerk shall keep a book 
known as ‘‘civil docket’’ of such form and style 
as may be prescribed by the Director of the Ad-
ministrative Office of the United States Courts 
with the approval of the Judicial Conference of 
the United States, and shall enter therein each 
civil action to which these rules are made appli-
cable. Actions shall be assigned consecutive file 
numbers. The file number of each action shall be 
noted on the folio of the docket whereon the 
first entry of the action is made. All papers filed 
with the clerk, all process issued and returns 
made thereon, all appearances, orders, verdicts, 
and judgments shall be entered chronologically 
in the civil docket on the folio assigned to the 
action and shall be marked with its file number. 
These entries shall be brief but shall show the 
nature of each paper filed or writ issued and the 
substance of each order or judgment of the court 
and of the returns showing execution of process. 
The entry of an order or judgment shall show 
the date the entry is made. When in an action 
trial by jury has been properly demanded or or-
dered the clerk shall enter the word ‘‘jury’’ on 
the folio assigned to that action. 

(b) CIVIL JUDGMENTS AND ORDERS. The clerk 
shall keep, in such form and manner as the Di-
rector of the Administrative Office of the United 
States Courts with the approval of the Judicial 
Conference of the United States may prescribe, 
a correct copy of every final judgment or appeal-
able order, or order affecting title to or lien 
upon real or personal property, and any other 
order which the court may direct to be kept. 

(c) INDICES; CALENDARS. Suitable indices of the 
civil docket and of every civil judgment and 
order referred to in subdivision (b) of this rule 
shall be kept by the clerk under the direction of 
the court. There shall be prepared under the di-
rection of the court calendars of all actions 
ready for trial, which shall distinguish ‘‘jury ac-
tions’’ from ‘‘court actions.’’ 

(d) OTHER BOOKS AND RECORDS OF THE CLERK. 
The clerk shall also keep such other books and 
records as may be required from time to time by 
the Director of the Administrative Office of the 
United States Courts with the approval of the 
Judicial Conference of the United States. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 
29, 1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July 
1, 1963.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Compare [former] Equity Rule 3 (Books Kept by Clerk 
and Entries Therein). In connection with this rule, see 
also the following statutes of the United States: 

U.S.C., Title 5: 

§ 301 [see Title 28, § 526] (Officials for investigation of 
official acts, records and accounts of marshals, 
attorneys, clerks of courts, United States com-
missioners, referees and trustees) 


