
Page 258 TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE Rule 82 

NOTES OF ADVISORY COMMITTEE ON RULES—1971 
AMENDMENT 

Title 28, U.S.C., § 2243 now requires that the custodian 
of a person detained must respond to an application for 
a writ of habeas corpus ‘‘within three days unless for 
good cause additional time, not exceeding twenty days, 
is allowed.’’ The amendment increases to forty days the 
additional time that the district court may allow in ha-
beas corpus proceedings involving persons in custody 
pursuant to a judgment of a state court. The substan-
tial increase in the number of such proceedings in re-
cent years has placed a considerable burden on state 
authorities. Twenty days has proved in practice too 
short a time in which to prepare and file the return in 
many such cases. Allowance of additional time should, 
of course, be granted only for good cause. 

While the time allowed in such a case for the return 
of the writ may not exceed forty days, this does not 
mean that the state must necessarily be limited to that 
period of time to provide for the federal court the tran-
script of the proceedings of a state trial or plenary 
hearing if the transcript must be prepared after the ha-
beas corpus proceeding has begun in the federal court. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2001 AMENDMENT 

Former Copyright Rule 1 made the Civil Rules appli-
cable to copyright proceedings except to the extent the 
Civil Rules were inconsistent with Copyright Rules. 
Abrogation of the Copyright Rules leaves the Civil 
Rules fully applicable to copyright proceedings. Rule 
81(a)(1) is amended to reflect this change. 

The District of Columbia Court Reform and Criminal 
Procedure Act of 1970, Pub.L. 91–358, 84 Stat. 473, trans-
ferred mental health proceedings formerly held in the 
United States District Court for the District of Colum-
bia to local District of Columbia courts. The provision 
that the Civil Rules do not apply to these proceedings 
is deleted as superfluous. 

The reference to incorporation of the Civil Rules in 
the Federal Rules of Bankruptcy Procedure has been 
restyled. 

Changes Made After Publication and Comments The 
Committee Note was amended to correct the inadvert-
ent omission of a negative. As revised, it correctly re-
flects the language that is stricken from the rule. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

This amendment brings Rule 81(a)(2) into accord with 
the Rules Governing § 2254 and § 2255 proceedings. In its 
present form, Rule 81(a)(2) includes return-time provi-
sions that are inconsistent with the provisions in the 
Rules Governing §§ 2254 and 2255. The inconsistency 
should be eliminated, and it is better that the time pro-
visions continue to be set out in the other rules with-
out duplication in Rule 81. Rule 81 also directs that the 
writ be directed to the person having custody of the 
person detained. Similar directions exist in the § 2254 
and § 2255 rules, providing additional detail for appli-
cants subject to future custody. There is no need for 
partial duplication in Rule 81. 

The provision that the civil rules apply to the extent 
that practice is not set forth in the § 2254 and § 2255 
rules dovetails with the provisions in Rule 11 of the 
§ 2254 rules and Rule 12 of the § 2255 rules. 

Changes Made After Publication and Comment. The only 
change since publication is deletion of an inadvertent 
reference to § 2241 proceedings. 

EFFECTIVE DATE OF ABROGATION 

Abrogation of par. (7) of subdivision (a) of this rule as 
effective August 1, 1951, see Effective Date note under 
Rule 71A. 

Rule 82. Jurisdiction and Venue Unaffected 

These rules shall not be construed to extend or 
limit the jurisdiction of the United States dis-
trict courts or the venue of actions therein. An 
admiralty or maritime claim within the mean-
ing of Rule 9(h) shall not be treated as a civil ac-
tion for the purposes of Title 28, U.S.C., 
§§ 1391–1392. 

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 
28, 1966, eff. July 1, 1966; Apr. 23, 2001, eff. Dec. 1, 
2001.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

These rules grant extensive power of joining claims 
and counterclaims in one action, but, as this rule 
states, such grant does not extend federal jurisdiction. 
The rule is declaratory of existing practice under the 
[former] Federal Equity Rules with regard to such pro-
visions as [former] Equity Rule 26 on Joinder of Causes 
of Action and [former] Equity Rule 30 on Counter-
claims. Compare Shulman and Jaegerman, Some Juris-
dictional Limitations on Federal Procedure, 45 Yale L.J. 
393 (1936). 

NOTES OF ADVISORY COMMITTEE ON RULES—1948 
AMENDMENT 

The change in nomenclature conforms to the official 
designation of district courts in Title 28, U.S.C., 
§ 132(a). 

NOTES OF ADVISORY COMMITTEE ON RULES—1966 
AMENDMENT 

Title 28, U.S.C. § 1391(b) provides: ‘‘A civil action 
wherein jurisdiction is not founded solely on diversity 
of citizenship may be brought only in the judicial dis-
trict where all defendants reside, except as otherwise 
provided by law.’’ This provision cannot appropriately 
be applied to what were formerly suits in admiralty. 
The rationale of decisions holding it inapplicable rests 
largely on the use of the term ‘‘civil action’’; i.e., a suit 
in admiralty is not a ‘‘civil action’’ within the statute. 
By virtue of the amendment to Rule 1, the provisions 
of Rule 2 convert suits in admiralty into civil actions. 
The added sentence is necessary to avoid an undesir-
able change in existing law with respect to venue. 

COMMITTEE NOTES ON RULES—2001 AMENDMENT 

The final sentence of Rule 82 is amended to delete the 
reference to 28 U.S.C. § 1393, which has been repealed. 

Style Comment 

The recommendation that the change be made with-
out publication carries with it a recommendation that 
style changes not be made. Styling would carry consid-
erable risks. The first sentence of Rule 82, for example, 
states that the Civil Rules do not ‘‘extend or limit the 
jurisdiction of the United States district courts.’’ That 
sentence is a flat lie if ‘‘jurisdiction’’ includes personal 
or quasi-in rem jurisdiction. The styling project on this 
rule requires publication and comment. 

Rule 83. Rules by District Courts; Judge’s Direc-
tives 

(a) LOCAL RULES. 
(1) Each district court, acting by a majority 

of its district judges, may, after giving appro-
priate public notice and an opportunity for 
comment, make and amend rules governing its 
practice. A local rule shall be consistent 
with—but not duplicative of—Acts of Congress 
and rules adopted under 28 U.S.C. §§ 2072 and 
2075, and shall conform to any uniform num-
bering system prescribed by the Judicial Con-
ference of the United States. A local rule 
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takes effect on the date specified by the dis-
trict court and remains in effect unless 
amended by the court or abrogated by the ju-
dicial council of the circuit. Copies of rules 
and amendments shall, upon their promulga-
tion, be furnished to the judicial council and 
the Administrative Office of the United States 
Courts and be made available to the public. 

(2) A local rule imposing a requirement of 
form shall not be enforced in a manner that 
causes a party to lose rights because of a non-
willful failure to comply with the require-
ment. 

(b) PROCEDURES WHEN THERE IS NO CONTROL-
LING LAW. A judge may regulate practice in any 
manner consistent with federal law, rules adopt-
ed under 28 U.S.C. §§ 2072 and 2075, and local rules 
of the district. No sanction or other disadvan-
tage may be imposed for noncompliance with 
any requirement not in federal law, federal 
rules, or the local district rules unless the al-
leged violator has been furnished in the particu-
lar case with actual notice of the requirement. 

(As amended Apr. 29, 1985, eff. Aug. 1, 1985; Apr. 
27, 1995, eff. Dec. 1, 1995.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

This rule substantially continues U.S.C., Title 28, 
§ 731 [now 2071] (Rules of practice in district courts) 
with the additional requirement that copies of such 
rules and amendments be furnished to the Supreme 
Court of the United States. See [former] Equity Rule 79 
(Additional Rules by District Court). With the last sen-
tence compare United States Supreme Court Admiralty 
Rules (1920), Rule 44 (Right of Trial Courts To Make 
Rules of Practice) (originally promulgated in 1842). 

NOTES OF ADVISORY COMMITTEE ON RULES—1985 
AMENDMENT 

Rule 83, which has not been amended since the Fed-
eral Rules were promulgated in 1938, permits each dis-
trict to adopt local rules not inconsistent with the Fed-
eral Rules by a majority of the judges. The only other 
requirement is that copies be furnished to the Supreme 
Court. 

The widespread adoption of local rules and the mod-
est procedural prerequisites for their promulgation 
have led many commentators to question the sound-
ness of the process as well as the validity of some rules, 
See 12 C. Wright & A. Miller, Federal Practice and Proce-
dure: Civil § 3152, at 217 (1973); Caballero, Is There an 
Over-Exercise of Local Rule-Making Powers by the United 
States District Courts?, 24 Fed. Bar News 325 (1977). Al-
though the desirability of local rules for promoting 
uniform practice within a district is widely accepted, 
several commentators also have suggested reforms to 
increase the quality, simplicity, and uniformity of the 
local rules. See Note, Rule 83 and the Local Federal 
Rules, 67 Colum.L.Rev. 1251 (1967), and Comment, The 
Local Rules of Civil Procedure in the Federal District 
Courts—A Survey, 1966 Duke L.J. 1011. 

The amended Rule attempts, without impairing the 
procedural validity of existing local rules, to enhance 
the local rulemaking process by requiring appropriate 
public notice of proposed rules and an opportunity to 
comment on them. Although some district courts ap-
parently consult the local bar before promulgating 
rules, many do not, which has led to criticism of a 
process that has district judges consulting only with 
each other. See 12 C. Wright & A. Miller, supra, § 3152, 
at 217; Blair, The New Local Rules for Federal Practice In 
Iowa, 23 Drake L.Rev. 517 (1974). The new language sub-
jects local rulemaking to scrutiny similar to that ac-
companying the Federal Rules, administrative rule-
making, and legislation. It attempts to assure that the 

expert advice of practitioners and scholars is made 
available to the district court before local rules are 
promulgated. See Weinstein, Reform of Court Rule-Mak-
ing Procedures 84–87, 127–37, 151 (1977). 

The amended Rule does not detail the procedure for 
giving notice and an opportunity to be heard since con-
ditions vary from district to district. Thus, there is no 
explicit requirement for a public hearing, although a 
district may consider that procedure appropriate in all 
or some rulemaking situations. See generally, 
Weinstein, supra, at 117–37, 151. The new Rule does not 
foreclose any other form of consultation. For example, 
it can be accomplished through the mechanism of an 
‘‘Advisory Committee’’ similar to that employed by the 
Supreme Court in connection with the Federal Rules 
themselves. 

The amended Rule provides that a local rule will take 
effect upon the date specified by the district court and 
will remain in effect unless amended by the district 
court or abrogated by the judicial council. The effec-
tiveness of a local rule should not be deferred until ap-
proved by the judicial council because that might un-
duly delay promulgation of a local rule that should be-
come effective immediately, especially since some 
councils do not meet frequently. Similarly, it was 
thought that to delay a local rule’s effectiveness for a 
fixed period of time would be arbitrary and that to re-
quire the judicial council to abrogate a local rule with-
in a specified time would be inconsistent with its power 
under 28 U.S.C. § 332 (1976) to nullify a local rule at any 
time. The expectation is that the judicial council will 
examine all local rules, including those currently in ef-
fect, with an eye toward determining whether they are 
valid and consistent with the Federal Rules, promote 
inter-district uniformity and efficiency, and do not un-
dermine the basic objectives of the Federal Rules. 

The amended Rule requires copies of local rules to be 
sent upon their promulgation to the judicial council 
and the Administrative Office of the United States 
Courts rather than to the Supreme Court. The Supreme 
Court was the appropriate filing place in 1938, when 
Rule 83 originally was promulgated, but the establish-
ment of the Administrative Office makes it a more log-
ical place to develop a centralized file of local rules. 
This procedure is consistent with both the Criminal 
and the Appellate Rules. See Fed.R.Crim.P. 57(a); 
Fed.R.App.P. 47. The Administrative Office also will be 
able to provide improved utilization of the file because 
of its recent development of a Local Rules Index. 

The practice pursued by some judges of issuing stand-
ing orders has been controversial, particularly among 
members of the practicing bar. The last sentence in 
Rule 83 has been amended to make certain that stand-
ing orders are not inconsistent with the Federal Rules 
or any local district court rules. Beyond that, it is 
hoped that each district will adopt procedures, perhaps 
by local rule, for promulgating and reviewing single- 
judge standing orders. 

NOTES OF ADVISORY COMMITTEE ON RULES—1995 
AMENDMENT 

Subdivison (a). This rule is amended to reflect the re-
quirement that local rules be consistent not only with 
the national rules but also with Acts of Congress. The 
amendment also states that local rules should not re-
peat Acts of Congress or national rules. 

The amendment also requires that the numbering of 
local rules conform with any uniform numbering sys-
tem that may be prescribed by the Judicial Conference. 
Lack of uniform numbering might create unnecessary 
traps for counsel and litigants. A uniform numbering 
system would make it easier for an increasingly na-
tional bar and for litigants to locate a local rule that 
applies to a particular procedural issue. 

Paragraph (2) is new. Its aim is to protect against 
loss of rights in the enforcement of local rules relating 
to matters of form. For example, a party should not be 
deprived of a right to a jury trial because its attorney, 
unaware of—or forgetting—a local rule directing that 
jury demands be noted in the caption of the case, in-
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1 Subdivision heading supplied editorially. 

cludes a jury demand only in the body of the pleading. 
The proscription of paragraph (2) is narrowly drawn— 
covering only violations attributable to nonwillful fail-
ure to comply and only those involving local rules di-
rected to matters of form. It does not limit the court’s 
power to impose substantive penalties upon a party if 
it or its attorney contumaciously or willfully violates 
a local rule, even one involving merely a matter of 
form. Nor does it affect the court’s power to enforce 
local rules that involve more than mere matters of 
form—for example, a local rule requiring parties to 
identify evidentiary matters relied upon to support or 
oppose motions for summary judgment. 

Subdivision (b). This rule provides flexibility to the 
court in regulating practice when there is no control-
ling law. Specifically, it permits the court to regulate 
practice in any manner consistent with Acts of Con-
gress, with rules adopted under 28 U.S.C. §§ 2072 and 
2075, and with the district local rules. 

This rule recognizes that courts rely on multiple di-
rectives to control practice. Some courts regulate prac-
tice through the published Federal Rules and the local 
rules of the court. Some courts also have used internal 
operating procedures, standing orders, and other inter-
nal directives. Although such directives continue to be 
authorized, they can lead to problems. Counsel or liti-
gants may be unaware of various directives. In addi-
tion, the sheer volume of directives may impose an un-
reasonable barrier. For example, it may be difficult to 
obtain copies of the directives. Finally, counsel or liti-
gants may be unfairly sanctioned for failing to comply 
with a directive. For these reasons, the amendment to 
this rule disapproves imposing any sanction or other 
disadvantage on a person for noncompliance with such 
an internal directive, unless the alleged violator has 
been furnished actual notice of the requirement in a 
particular case. 

There should be no adverse consequence to a party or 
attorney for violating special requirements relating to 
practice before a particular court unless the party or 
attorney has actual notice of those requirements. Fur-
nishing litigants with a copy outlining the judge’s 
practices—or attaching instructions to a notice setting 
a case for conference or trial—would suffice to give ac-
tual notice, as would an order in a case specifically 
adopting by reference a judge’s standing order and indi-
cating how copies can be obtained. 

Rule 84. Forms 

The forms contained in the Appendix of Forms 
are sufficient under the rules and are intended 
to indicate the simplicity and brevity of state-
ment which the rules contemplate. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

In accordance with the practice found useful in many 
codes, provision is here made for a limited number of 
official forms which may serve as guides in pleading. 
Compare 2 Mass. Gen. Laws (Ter. Ed., 1932) ch. 231, § 147, 
Forms 1–47; English Annual Practice (1937) Appendix A 
to M, inclusive; Conn. Practice Book (1934) Rules, 47–68, 
pp. 123–427. 

NOTES OF ADVISORY COMMITTEE ON RULES—1946 
AMENDMENT 

The amendment serves to emphasize that the forms 
contained in the Appendix of Forms are sufficient to 
withstand attack under the rules under which they are 
drawn, and that the practitioner using them may rely 
on them to that extent. The circuit courts of appeals 
generally have upheld the use of the forms as promot-
ing desirable simplicity and brevity of statement. 
Sierocinski v. E. I. DuPont DeNemours & Co. (C.C.A. 3d, 
1939) 103 F.(2d) 843; Swift & Co. v. Young (C.C.A. 4th, 
1939) 107 F.(2d) 170; Sparks v. England (C.C.A. 8th, 1940) 
113 F.(2d) 579; Ramsouer v. Midland Valley R. Co. (C.C.A. 
8th, 1943) 135 F.(2d) 101. And the forms as a whole have 

met with widespread approval in the courts. See cases 
cited in 1 Moore’s Federal Practice (1938), Cum. Supple-
ment § 8.07, under ‘‘Page 554’’; see also Commentary, 
The Official Forms (1941) 4 Fed. Rules Serv. 954. In Cook, 
‘‘Facts’’ and ‘‘Statements of Fact’’ (1937) 4 U.Chi.L.Rev. 
233, 245–246, it is said with reference to what is now Rule 
84: ‘‘. . . pleaders in the federal courts are not to be left to 
guess as to the meaning of [the] language’’ in Rule 8 (a) re-
garding the form of the complaint. ‘‘All of which is as it 
should be. In no other way can useless litigation be avoid-
ed.’’ Ibid. The amended rule will operate to discourage 
isolated results such as those found in Washburn v. 
Moorman Mfg. Co. (S.D.Cal. 1938) 25 F.Supp. 546; Employ-
ers Mutual Liability Ins. Co. of Wisconsin v. Blue Line 
Transfer Co. (W.D.Mo. 1941) 5 Fed. Rules Serv. 12e.235, 
Case 2. 

Rule 85. Title 

These rules may be known and cited as the 
Federal Rules of Civil Procedure. 

Rule 86. Effective Date 

(a) 1 [EFFECTIVE DATE OF ORIGINAL RULES.] 
These rules will take effect on the day which is 
3 months subsequent to the adjournment of the 
second regular session of the 75th Congress, but 
if that day is prior to September 1, 1938, then 
these rules will take effect on September 1, 1938. 
They govern all proceedings in actions brought 
after they take effect and also all further pro-
ceedings in actions then pending, except to the 
extent that in the opinion of the court their ap-
plication in a particular action pending when 
the rules take effect would not be feasible or 
would work injustice, in which event the former 
procedure applies. 

(b) EFFECTIVE DATE OF AMENDMENTS. The 
amendments adopted by the Supreme Court on 
December 27, 1946, and transmitted to the Attor-
ney General on January 2, 1947, shall take effect 
on the day which is three months subsequent to 
the adjournment of the first regular session of 
the 80th Congress, but, if that day is prior to 
September 1, 1947, then these amendments shall 
take effect on September 1, 1947. They govern all 
proceedings in actions brought after they take 
effect and also all further proceedings in actions 
then pending, except to the extent that in the 
opinion of the court their application in a par-
ticular action pending when the amendments 
take effect would not be feasible or would work 
injustice, in which event the former procedure 
applies. 

(c) EFFECTIVE DATE OF AMENDMENTS. The 
amendments adopted by the Supreme Court on 
December 29, 1948, and transmitted to the Attor-
ney General on December 31, 1948, shall take ef-
fect on the day following the adjournment of the 
first regular session of the 81st Congress. 

(d) EFFECTIVE DATE OF AMENDMENTS. The 
amendments adopted by the Supreme Court on 
April 17, 1961, and transmitted to the Congress 
on April 18, 1961, shall take effect on July 19, 
1961. They govern all proceedings in actions 
brought after they take effect and also all fur-
ther proceedings in actions then pending, except 
to the extent that in the opinion of the court 
their application in a particular action pending 
when the amendments take effect would not be 
feasible or would work injustice, in which event 
the former procedure applies. 


