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admiralty, although the amendment of Rule 4(e) effec-
tive July 1, 1963, makes available that procedure in ac-
cordance with state law. The maritime proceeding in
rem is unique, except as it has been emulated by stat-
ute, and is closely related to the substantive maritime
law relating to liens. Arrest of the vessel or other mari-
time property is an historic remedy in controversies
over title or right to possession, and in disputes among
co-owners over the vessel’s employment. The statutory
right to limit liability is limited to owners of vessels,
and has its own complexities. While the unified federal
rules are generally applicable to these distinctive pro-
ceedings, certain special rules dealing with them are
needed.

Arrest of the person and imprisonment for debt are
not included because these remedies are not peculiarly
maritime. The practice is not uniform but conforms to
state law. See 2 Benedict §286; 28 U.S.C., §2007; FRCP
64, 69. The relevant provisions of Admiralty Rules 2, 3,
and 4 are unnecessary or obsolete.

No attempt is here made to compile a complete and
self-contained code governing these distinctively mari-
time remedies. The more limited objective is to carry
forward the relevant provisions of the former Rules of
Practice for Admiralty and Maritime Cases, modern-
ized and revised to some extent but still in the context
of history and precedent. Accordingly, these Rules are
not to be construed as limiting or impairing the tradi-
tional power of a district court, exercising the admi-
ralty and maritime jurisdiction, to adapt its procedures
and its remedies in the individual case, consistently
with these rules, to secure the just, speedy, and inex-
pensive determination of every action. (See Swift & Co.,
Packers v. Compania Columbiana Del Caribe, S/A, 339 U.S.
684, (1950); Rule 1). In addition, of course, the district
courts retain the power to make local rules not incon-
sistent with these rules. See Rule 83; cf. Admiralty
Rule 44.

Rule B. In Personam Actions: Attachment and
Garnishment

(1) WHEN AVAILABLE; COMPLAINT, AFFIDAVIT,
JUDICIAL AUTHORIZATION, AND PROCESS. In an in
personam action:

(a) If a defendant is not found within the dis-
trict, a verified complaint may contain a pray-
er for process to attach the defendant’s tan-
gible or intangible personal property—up to
the amount sued for—in the hands of garnish-
ees named in the process.

(b) The plaintiff or the plaintiff’s attorney
must sign and file with the complaint an affi-
davit stating that, to the affiant’s knowledge,
or on information and belief, the defendant
cannot be found within the district. The court
must review the complaint and affidavit and,
if the conditions of this Rule B appear to exist,
enter an order so stating and authorizing proc-
ess of attachment and garnishment. The clerk
may issue supplemental process enforcing the
court’s order upon application without further
court order.

(c) If the plaintiff or the plaintiff’s attorney
certifies that exigent circumstances make
court review impracticable, the clerk must
issue the summons and process of attachment
and garnishment. The plaintiff has the burden
in any post-attachment hearing under Rule
E(4)(f) to show that exigent circumstances ex-
isted.

(d)(@) If the property is a vessel or tangible
property on board a vessel, the summons,
process, and any supplemental process must be
delivered to the marshal for service.

(ii) If the property is other tangible or intan-
gible property, the summons, process, and any
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supplemental process must be delivered to a
person or organization authorized to serve it,
who may be (A) a marshal; (B) someone under
contract with the United States; (C) someone
specially appointed by the court for that pur-
pose; or, (D) in an action brought by the
United States, any officer or employee of the
United States.

(e) The plaintiff may invoke state-law rem-
edies under Rule 64 for seizure of person or
property for the purpose of securing satisfac-
tion of the judgment.

(2) NOTICE TO DEFENDANT. No default judgment
may be entered except upon proof—which may
be by affidavit—that:

(a) the complaint, summons, and process of
attachment or garnishment have been served
on the defendant in a manner authorized by
Rule 4;

(b) the plaintiff or the garnishee has mailed
to the defendant the complaint, summons, and
process of attachment or garnishment, using
any form of mail requiring a return receipt; or

(c) the plaintiff or the garnishee has tried
diligently to give notice of the action to the
defendant but could not do so.

(3) ANSWER.

(a) By Garnishee. The garnishee shall serve
an answer, together with answers to any inter-
rogatories served with the complaint, within
20 days after service of process upon the gar-
nishee. Interrogatories to the garnishee may
be served with the complaint without leave of
court. If the garnishee refuses or neglects to
answer on oath as to the debts, credits, or ef-
fects of the defendant in the garnishee’s hands,
or any interrogatories concerning such debts,
credits, and effects that may be propounded by
the plaintiff, the court may award compulsory
process against the garnishee. If the garnishee
admits any debts, credits, or effects, they
shall be held in the garnishee’s hands or paid
into the registry of the court, and shall be
held in either case subject to the further order
of the court.

(b) By Defendant. The defendant shall serve
an answer within 30 days after process has
been executed, whether by attachment of
property or service on the garnishee.

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000.)

NOTES OF ADVISORY COMMITTEE ON RULES
Subdivision (1)

This preserves the traditional maritime remedy of at-
tachment and garnishment, and carries forward the rel-
evant substance of Admiralty Rule 2. In addition, or in
the alternative, provision is made for the use of similar
state remedies made available by the amendment of
Rule 4(e) effective July 1, 1963. On the effect of appear-
ance to defend against attachment see Rule E(8).

The rule follows closely the language of Admiralty
Rule 2. No change is made with respect to the property
subject to attachment. No change is made in the condi-
tion that makes the remedy available. The rules have
never defined the clause, ‘‘if the defendant shall not be
found within the district,” and no definition is at-
tempted here. The subject seems one best left for the
time being to development on a case-by-case basis. The
proposal does shift from the marshal (on whom it now
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rests in theory) to the plaintiff the burden of establish-
ing that the defendant cannot be found in the district.

A change in the context of the practice is brought
about by Rule 4(f), which will enable summons to be
served throughout the state instead of, as heretofore,
only within the district. The Advisory Committee con-
sidered whether the rule on attachment and garnish-
ment should be correspondingly changed to permit
those remedies only when the defendant cannot be
found within the state and concluded that the remedy
should not be so limited.

The effect is to enlarge the class of cases in which the
plaintiff may proceed by attachment or garnishment
although jurisdiction of the person of the defendant
may be independently obtained. This is possible at the
present time where, for example, a corporate defendant
has appointed an agent within the district to accept
service of process but is not carrying on activities
there sufficient to subject it to jurisdiction. (Seawind
Compania, S.A. v. Crescent Line, Inc., 320 F.2d 580 (2d Cir.
1963)), or where, though the foreign corporation’s ac-
tivities in the district are sufficient to subject it per-
sonally to the jurisdiction, there is in the district no
officer on whom process can be served (United States v.
Cia. Naviera Continental, S.A., 178 F.Supp. 561, (S.D.N.Y.
1959)).

Process of attachment or garnishment will be limited
to the district. See Rule E(3)(a).

Subdivision (2)

The former Admiralty Rules did not provide for no-
tice to the defendant in attachment and garnishment
proceedings. None is required by the principles of due
process, since it is assumed that the garnishee or custo-
dian of the property attached will either notify the de-
fendant or be deprived of the right to plead the judg-
ment as a defense in an action against him by the de-
fendant. Harris v. Balk, 198 U.S. 215 (1905); Pennoyer v.
Neff, 95 U.S. 714 (1878). Modern conceptions of fairness,
however, dictate that actual notice be given to persons
known to claim an interest in the property that is the
subject of the action where that is reasonably prac-
ticable. In attachment and garnishment proceedings
the persons whose interests will be affected by the
judgment are identified by the complaint. No substan-
tial burden is imposed on the plaintiff by a simple re-
quirement that he notify the defendant of the action by
mail.

In the usual case the defendant is notified of the
pendency of the proceedings by the garnishee or other-
wise, and appears to claim the property and to make
his answer. Hence notice by mail is not routinely re-
quired in all cases, but only in those in which the de-
fendant has not appeared prior to the time when a de-
fault judgment is demanded. The rule therefore pro-
vides only that no default judgment shall be entered
except upon proof of notice, or of inability to give no-
tice despite diligent efforts to do so. Thus the burden
of giving notice is further minimized.

In some cases the plaintiff may prefer to give notice
by serving process in the usual way instead of simply
by mail. (Rule 4(d).) In particular, if the defendant is in
a foreign country the plaintiff may wish to utilize the
modes of notice recently provided to facilitate compli-
ance with foreign laws and procedures (Rule 4(i)). The
rule provides for these alternatives.

The rule does not provide for notice by publication
because there is no problem concerning unknown
claimants, and publication has little utility in propor-
tion to its expense where the identity of the defendant
is known.

Subdivision (3)

Subdivision (a) incorporates the substance of Admi-
ralty Rule 36.

The Admiralty Rules were silent as to when the gar-
nishee and the defendant were to answer. See also 2
Benedict ch. XXIV.

The rule proceeds on the assumption that uniform
and definite periods of time for responsive pleadings
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should be substituted for return days (see the discus-
sion under Rule C(6), below). Twenty days seems suffi-
cient time for the garnishee to answer (cf. FRCP 12(a)),
and an additional 10 days should suffice for the defend-
ant. When allowance is made for the time required for
notice to reach the defendant this gives the defendant
in attachment and garnishment approximately the
same time that defendants have to answer when per-
sonally served.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Rule B(1) has been amended to provide for judicial
scrutiny before the issuance of any attachment or gar-
nishment process. Its purpose is to eliminate doubts as
to whether the Rule is consistent with the principles of
procedural due process enunciated by the Supreme
Court in Sniadach v. Family Finance Corp., 395 U.S. 337
(1969); and later developed in Fuentes v. Shevin, 407 U.S.
67 (1972); Mitchell v. W. T. Grant Co., 416 U.S. 600 (1974);
and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419
U.S. 601 (1975). Such doubts were raised in Grand Ba-
hama Petroleum Co. v. Canadian Transportation Agencies,
Ltd., 450 F. Supp. 447 (W.D. Wash. 1978); and
Schiffahartsgesellschaft Leonhardt & Co. v. A. Bottacchi
S.A. de Navegacion, 5562 F. Supp. 771 (S.D. Ga. 1982),
which was reversed, 732 F.2d 1543 (11th Cir. 1984). But
compare Polar Shipping Ltd. v. Oriental Shipping Corp.,
680 F.2d 627 (9th Cir. 1982), in which a majority of the
panel upheld the constitutionality of Rule B because of
the unique commercial context in which it is invoked.
The practice described in Rule B(1) has been adopted in
some districts by local rule. E.g., N.D. Calif. Local Rule
603.3; W.D. Wash. Local Admiralty Rule 15(d).

The rule envisions that the order will issue when the
plaintiff makes a prima facie showing that he has a
maritime claim against the defendant in the amount
sued for and the defendant is not present in the dis-
trict. A simple order with conclusory findings is con-
templated. The reference to review by the ‘‘court’ is
broad enough to embrace review by a magistrate as
well as by a district judge.

The new provision recognizes that in some situations,
such as when the judge is unavailable and the ship is
about to depart from the jurisdiction, it will be imprac-
ticable, if not impossible, to secure the judicial review
contemplated by Rule B(1). When ‘‘exigent circum-
stances” exist, the rule enables the plaintiff to secure
the issuance of the summons and process of attachment
and garnishment, subject to a later showing that the
necessary circumstances actually existed. This provi-
sion is intended to provide a safety valve without un-
dermining the requirement of preattachment scrutiny.
Thus, every effort to secure judicial review, including
conducting a hearing by telephone, should be pursued
before resorting to the exigent-circumstances proce-
dure.

Rule B(1) also has been amended so that the gar-
nishee shall be named in the ‘“process’ rather than in
the ‘“‘complaint.” This should solve the problem pre-
sented in Filia Compania Naviera, S.A. v. Petroship, S.A.,
1983 A.M.C. 1 (S.D.N.Y. 1982), and eliminate any need for
an additional judicial review of the complaint and affi-
davit when a garnishee is added.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2000 AMENDMENT

Rule B(1) is amended in two ways, and style changes
have been made.

The service provisions of Rule C(3) are adopted in
paragraph (d), providing alternatives to service by a
marshal if the property to be seized is not a vessel or
tangible property on board a vessel.

The provision that allows the plaintiff to invoke
state attachment and garnishment remedies is amend-
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ed to reflect the 1993 amendments of Civil Rule 4.
Former Civil Rule 4(e), incorporated in Rule B(1), al-
lowed general use of state quasi-in-rem jurisdiction if
the defendant was not an inhabitant of, or found with-
in, the state. Rule 4(e) was replaced in 1993 by Rule
4(n)(2), which permits use of state law to seize a defend-
ant’s assets only if personal jurisdiction over the de-
fendant cannot be obtained in the district where the ac-
tion is brought. Little purpose would be served by in-
corporating Rule 4(n)(2) in Rule B, since maritime at-
tachment and garnishment are available whenever the
defendant is not found within the district, a concept
that allows attachment or garnishment even in some
circumstances in which personal jurisdiction also can
be asserted. In order to protect against any possibility
that elimination of the reference to state quasi-in-rem
jurisdiction remedies might seem to defeat continued
use of state security devices, paragraph (e) expressly
incorporates Civil Rule 64. Because Rule 64 looks only
to security, not jurisdiction, the former reference to
Rule E(8) is deleted as no longer relevant.

Rule B(2)(a) is amended to reflect the 1993 redistribu-
tion of the service provisions once found in Civil Rule
4(d) and (i). These provisions are now found in many
different subdivisions of Rule 4. The new reference sim-
ply incorporates Rule 4, without designating the new
subdivisions, because the function of Rule B(2) is sim-
ply to describe the methods of notice that suffice to
support a default judgment. Style changes also have
been made.

Rule C. In Rem Actions: Special Provisions

(1) WHEN AVAILABLE. An action in rem may be
brought:
(a) To enforce any maritime lien;
(b) Whenever a statute of the United States
provides for a maritime action in rem or a pro-
ceeding analogous thereto.

Except as otherwise provided by law a party
who may proceed in rem may also, or in the al-
ternative, proceed in personam against any per-
son who may be liable.

Statutory provisions exempting vessels or
other property owned or possessed by or oper-
ated by or for the United States from arrest or
seizure are not affected by this rule. When a
statute so provides, an action against the United
States or an instrumentality thereof may pro-
ceed on in rem principles.

(2) COMPLAINT. In an action in rem the com-
plaint must:

(a) be verified;

(b) describe with reasonable particularity
the property that is the subject of the action;

(¢) in an admiralty and maritime proceed-
ing, state that the property is within the dis-
trict or will be within the district while the
action is pending;

(d) in a forfeiture proceeding for violation of

a federal statute, state:

(i) the place of seizure and whether it was
on land or on navigable waters;

(ii) whether the property is within the dis-
trict, and if the property is not within the
district the statutory basis for the court’s
exercise of jurisdiction over the property;
and

(iii) all allegations required by the statute
under which the action is brought.

(3) JUDICIAL AUTHORIZATION AND PROCESS.
(a) Arrest Warrant.
(i) When the United States files a com-
plaint demanding a forfeiture for violation
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of a federal statute, the clerk must promptly
issue a summons and a warrant for the ar-
rest of the vessel or other property without
requiring a certification of exigent circum-
stances, but if the property is real property
the United States must proceed under appli-
cable statutory procedures.

(ii)(A) In other actions, the court must re-
view the complaint and any supporting pa-
pers. If the conditions for an in rem action
appear to exist, the court must issue an
order directing the clerk to issue a warrant
for the arrest of the vessel or other property
that is the subject of the action.

(B) If the plaintiff or the plaintiff’s attor-
ney certifies that exigent circumstances
make court review impracticable, the clerk
must promptly issue a summons and a war-
rant for the arrest of the vessel or other
property that is the subject of the action.
The plaintiff has the burden in any post-ar-
rest hearing under Rule E(4)(f) to show that
exigent circumstances existed.

(b) Service.

(1) If the property that is the subject of the
action is a vessel or tangible property on
board a vessel, the warrant and any supple-
mental process must be delivered to the
marshal for service.

(ii) If the property that is the subject of
the action is other property, tangible or in-
tangible, the warrant and any supplemental
process must be delivered to a person or or-
ganization authorized to enforce it, who may
be: (A) a marshal; (B) someone under con-
tract with the United States; (C) someone
specially appointed by the court for that
purpose; or, (D) in an action brought by the
United States, any officer or employee of the
United States.

(c) Deposit in Court. If the property that is
the subject of the action consists in whole or
in part of freight, the proceeds of property
sold, or other intangible property, the clerk
must issue—in addition to the warrant—a
summons directing any person controlling the
property to show cause why it should not be
deposited in court to abide the judgment.

(d) Supplemental Process. The clerk may upon
application issue supplemental process to en-
force the court’s order without further court
order.

(4) NOTICE. No notice other than execution of
process is required when the property that is the
subject of the action has been released under
Rule E(b). If the property is not released within
10 days after execution, the plaintiff must
promptly—or within the time that the court al-
lows—give public notice of the action and arrest
in a newspaper designated by court order and
having general circulation in the district, but
publication may be terminated if the property is
released before publication is completed. The
notice must specify the time under Rule C(6) to
file a statement of interest in or right against
the seized property and to answer. This rule does
not affect the notice requirements in an action
to foreclose a preferred ship mortgage under 46
U.S.C. §§31301 et seq., as amended.

(5) ANCILLARY PROCESS. In any action in rem
in which process has been served as provided by



