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(c) ‘‘Forced or indentured child labor’’ means all 
work or service (1) exacted from any person under the 
age of 18 under the menace of any penalty for its non-
performance and for which the worker does not offer 
himself voluntarily; or (2) performed by any person 
under the age of 18 pursuant to a contract the enforce-
ment of which can be accomplished by process or pen-
alties. 

SEC. 7. Judicial Review. This order is intended only to 
improve the internal management of the executive 
branch and does not create any rights or benefits, sub-
stantive or procedural, enforceable by law by a party 
against the United States, its agencies, its officers, or 
any other person. 

WILLIAM J. CLINTON. 

ACT REFERRED TO IN OTHER SECTIONS 

The Walsh-Healey Act is referred to in section 356 of 
this title; title 10 sections 2304, 7299; title 15 section 637; 
title 29 sections 251 to 256, 258, 259, 262, 653; title 30 sec-
tion 846; title 39 section 410; title 40 section 3701. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 36, 37, 38, 39, 40, 
41, 42, 43, 43a, 44, 45, 356 of this title; title 10 section 
2304; title 15 sections 636, 637; title 25 section 450j; title 
39 section 410. 

§ 36. Liability for contract breach; cancellation; 
completion by Government agency; employ-
ee’s wages 

Any breach or violation of any of the represen-
tations and stipulations in any contract for the 
purposes set forth in section 35 of this title shall 
render the party responsible therefor liable to 
the United States of America for liquidated 
damages, in addition to damages for any other 
breach of such contract, the sum of $10 per day 
for each male person under sixteen years of age 
or each female person under eighteen years of 
age, or each convict laborer knowingly em-
ployed in the performance of such contract, and 
a sum equal to the amount of any deductions, 
rebates, refunds, or underpayment of wages due 
to any employee engaged in the performance of 
such contract; and, in addition, the agency of 
the United States entering into such contract 
shall have the right to cancel same and to make 
open-market purchases or enter into other con-
tracts for the completion of the original con-
tract, charging any additional cost to the origi-
nal contractor. Any sums of money due to the 
United States of America by reason of any viola-
tion of any of the representations and stipula-
tions of said contract set forth in section 35 of 
this title may be withheld from any amounts 
due on any such contracts or may be recovered 
in suits brought in the name of the United 
States of America by the Attorney General 
thereof. All sums withheld or recovered as de-
ductions, rebates, refunds, or underpayments of 
wages shall be held in a special deposit account 
and shall be paid, on order of the Secretary of 
Labor, directly to the employees who have been 
paid less than minimum rates of pay as set forth 
in such contracts and on whose account such 
sums were withheld or recovered: Provided, That 
no claims by employees for such payments shall 
be entertained unless made within one year 
from the date of actual notice to the contractor 
of the withholding or recovery of such sums by 
the United States of America. 

(June 30, 1936, ch. 881, § 2, 49 Stat. 2037.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 43a of this title; 
title 25 section 450j. 

§ 37. Distribution of list of persons breaching 
contract; future contracts prohibited 

The Comptroller General is authorized and di-
rected to distribute a list to all agencies of the 
United States containing the names of persons 
or firms found by the Secretary of Labor to have 
breached any of the agreements or representa-
tions required by sections 35 to 45 of this title. 
Unless the Secretary of Labor otherwise rec-
ommends no contracts shall be awarded to such 
persons or firms or to any firm, corporation, 
partnership, or association in which such per-
sons or firms have a controlling interest until 
three years have elapsed from the date the Sec-
retary of Labor determines such breach to have 
occurred. 

(June 30, 1936, ch. 881, § 3, 49 Stat. 2037.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 43a of this title; 
title 25 section 450j. 

§ 38. Administration of Walsh-Healey provisions; 
officers and employees; appointment; inves-
tigations; rules and regulations 

The Secretary of Labor is authorized and di-
rected to administer the provisions of sections 
35 to 45 of this title and to utilize such Federal 
officers and employees and, with the consent of 
the State, such State and local officers and em-
ployees as he may find necessary to assist in the 
administration of said sections and to prescribe 
rules and regulations with respect thereto. The 
Secretary shall appoint, subject to chapter 51 
and subchapter III of chapter 53 of title 5, an ad-
ministrative officer, and such attorneys and ex-
perts, and other employees with regard to exist-
ing laws applicable to the employment and com-
pensation of officers and employees of the 
United States, as he may from time to time find 
necessary for the administration of sections 35 
to 45 of this title. The Secretary of Labor or his 
authorized representatives shall have power to 
make investigations and findings as provided in 
sections 35 to 45 of this title, and prosecute any 
inquiry necessary to his functions in any part of 
the United States. The Secretary of Labor shall 
have authority from time to time to make, 
amend, and rescind such rules and regulations as 
may be necessary to carry out the provisions of 
sections 35 to 45 of this title. 

(June 30, 1936, ch. 881, § 4, 49 Stat. 2038; Oct. 28, 
1949, ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

CODIFICATION 

Provisions of second sentence of this section that au-
thorized the Secretary to appoint an administrative of-
ficer and such attorneys and experts ‘‘without regard to 
the provisions of the civil service laws’’ were omitted 
as obsolete. Such appointments are subject to the civil 
service laws unless specifically excepted by such laws 
or by laws enacted subsequent to Executive Order 8743, 
Apr. 23, 1941, issued by the President pursuant to the 
Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat. 1211, 
which covered most excepted positions into the classi-
fied (competitive) civil service. The Order is set out as 
a note under section 3301 of Title 5, Government Orga-
nization and Employees. 



Page 20TITLE 41—PUBLIC CONTRACTS§ 39

‘‘Chapter 51 and subchapter III of chapter 53 of title 
5’’ substituted in text for ‘‘the Classification Act of 
1949, as amended’’ on authority of Pub. L. 89–554, § 7(b), 
Sept. 6, 1966, 80 Stat. 631, the first section of which en-
acted Title 5. 

AMENDMENTS 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 
of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub. 
L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of all other officers, employ-
ees, and agencies of Department of Labor, with certain 
exceptions, to Secretary of Labor, with power to dele-
gate, see Reorg. Plan No. 6 of 1950, §§ 1, 2, eff. May 24, 
1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 
to Title 5, Government Organization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 43a, 353 of this 
title; title 25 section 450j; title 40 section 3704. 

§ 39. Hearings on Walsh-Healey provisions by 
Secretary of Labor; witness fees; failure to 
obey order; punishment 

Upon his own motion or on application of any 
person affected by any ruling of any agency of 
the United States in relation to any proposal or 
contract involving any of the provisions of sec-
tions 35 to 45 of this title, and on complaint of 
a breach or violation of any representation or 
stipulation as provided in said sections, the Sec-
retary of Labor, or an impartial representative 
designated by him, shall have the power to hold 
hearings and to issue orders requiring the at-
tendance and testimony of witnesses and the 
production of evidence under oath. Witnesses 
shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United 
States. In case of contumacy, failure, or refusal 
of any person to obey such an order, any Dis-
trict Court of the United States or of any Terri-
tory or possession within the jurisdiction of 
which the inquiry is carried on, or within the ju-
risdiction of which said person who is guilty of 
contumacy, failure, or refusal is found, or re-
sides or transacts business, upon the application 
by the Secretary of Labor or representative des-
ignated by him, shall have jurisdiction to issue 
to such person an order requiring such person to 
appear before him or representative designated 
by him, to produce evidence if, as, and when so 
ordered, and to give testimony relating to the 
matter under investigation or in question; and 
any failure to obey such order of the court may 
be punished by said court as a contempt thereof; 
and shall make findings of fact after notice and 
hearing, which findings shall be conclusive upon 
all agencies of the United States, and if sup-
ported by the preponderance of the evidence, 
shall be conclusive in any court of the United 
States; and the Secretary of Labor or authorized 
representative shall have the power, and is au-
thorized, to make such decisions, based upon 
findings of fact, as are deemed to be necessary 
to enforce the provisions of sections 35 to 45 of 
this title. 

(June 30, 1936, ch. 881, § 5, 49 Stat. 2038; June 25, 
1948, ch. 646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 
139, § 127, 63 Stat. 107.) 

CODIFICATION 

As originally enacted, the words ‘‘, or the district 
court of the United States for the District of Colum-
bia,’’ were set out following ‘‘Territory or possession’’. 
Act June 25, 1948, as amended by act May 24, 1949, sub-
stituted ‘‘United States District Court for the District 
of Columbia’’ for ‘‘district court of the United States 
for the District of Columbia’’. The words ‘‘United 
States District Court for the District of Columbia’’ 
have been deleted entirely as superfluous in view of 
section 132(a) of Title 28, Judiciary and Judicial Proce-
dure, which states that ‘‘There shall be in each judicial 
district a district court which shall be a court of record 
known as the United States District Court for the dis-
trict’’, and section 88 of title 28 which states that ‘‘the 
District of Columbia constitutes one judicial district’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 43a, 353 of this 
title; title 25 section 450j; title 33 section 941; title 40 
section 3704. 

§ 40. Exceptions from Walsh-Healey provisions; 
modification of contracts; variations; over-
time; suspension of representations and stip-
ulations 

Upon a written finding by the head of the con-
tracting agency or department that the inclu-
sion in the proposal or contract of the represen-
tations or stipulations set forth in section 35 of 
this title will seriously impair the conduct of 
Government business, the Secretary of Labor 
shall make exceptions in specific cases or other-
wise when justice or public interest will be 
served thereby. Upon the joint recommendation 
of the contracting agency and the contractor, 
the Secretary of Labor may modify the terms of 
an existing contract respecting minimum rates 
of pay and maximum hours of labor as he may 
find necessary and proper in the public interest 
or to prevent injustice and undue hardship. The 
Secretary of Labor may provide reasonable limi-
tations and may make rules and regulations al-
lowing reasonable variations, tolerances, and ex-
emptions to and from any or all provisions of 
sections 35 to 45 of this title respecting min-
imum rates of pay and maximum hours of labor 
or the extent of the application of said sections 
to contractors, as hereinbefore described. When-
ever the Secretary of Labor shall permit an in-
crease in the maximum hours of labor stipulated 
in the contract, he shall set a rate of pay for any 
overtime, which rate shall be not less than one 
and one-half times the basic hourly rate re-
ceived by any employee affected: Provided, That 
whenever in his judgment such course is in the 
public interest, the President is authorized to 
suspend any or all of the representations and 
stipulations contained in section 35 of this title. 

(June 30, 1936, ch. 881, § 6, 49 Stat. 2038; June 28, 
1940, ch. 440, title I, § 13, 54 Stat. 681.) 

AMENDMENTS 

1940—Act June 28, 1940, inserted proviso. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 25 section 450j. 


