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any exceptions, exclusions, or modifications of
sanctions that have been applied under sub-
section (c), (d), or (f).

(h) Discretionary imposition of sanctions

If the President determines that a foreign per-
son has violated a regulation issued by a coun-
try to control exports for national security pur-
poses pursuant to the agreement of the group
known as the Coordinating Committee, but in a
case in which subsection (a)(2) may not apply,
the President may apply the sanctions referred
to in subsection (b) against that foreign person
for a period of not more than 5 years.

(i) Compensation for diversion of militarily crit-
ical technologies to controlled countries

(1) In cases in which sanctions have been ap-
plied against a foreign person under subsection
(a), the President shall initiate discussions with
the foreign person and the government with ju-
risdiction over that foreign person regarding
compensation on the part of the foreign person
in an amount proportionate to the costs of re-
search and development and procurement of new
defensive systems by the United States and the
allies of the United States to counteract the ef-
fect of the technological advance achieved by
the Soviet Union as a result of the violation by
that foreign person.

(2) The President shall, at the time that dis-
cussions are initiated under paragraph (1), re-
port to the Congress that such discussions are
being undertaken, and shall report to the Con-
gress the outcome of those discussions.

(j) Other actions by the President

Upon making a determination under sub-
section (a) or (h), the President shall—

(1) initiate consultations with the foreign
government with jurisdiction over the foreign
person who committed the violation involved,
in order to seek prompt remedial action by
that government;

(2) initiate discussions with the governments
participating in the Coordinating Committee
regarding the violation and means to ensure
that similar violations do not occur; and

(3) consult with and report to the Congress
on the nature of the violation and the actions
the President proposes to take, or has taken,
to rectify the situation.

(k) Damages for certain violations

(1) In any case in which the President makes
a determination under subsection (a), the Sec-
retary of Defense shall determine the costs of
restoring the military preparedness of the
United States on account of the violation in-
volved. The Secretary of Defense shall notify
the Attorney General of his determination, and
the Attorney General may bring an action for
damages, in any appropriate district court of
the United States, to recover such costs against
the person who committed the violation, any
person that is owned or controlled by the person
who committed the violation, and any person
who owns and controls the person who com-
mitted the violation.

(3)1 The total amount awarded in any case
brought under paragraph (2)! shall be deter-
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mined by the court in light of the facts and cir-
cumstances, but shall not exceed the amount of
the net loss to the national security of the
United States. An action under this subsection
shall be commenced not later than 3 years after
the violation occurs, or one year after the viola-
tion is discovered, whichever is later.

(1) Definition

For purposes of this section, the term ‘‘foreign
person’ means any person other than a United
States person.

(Pub. L. 96-72, §11A, as added Pub. L. 100-418,
title II, § 2444, Aug. 23, 1988, 102 Stat. 1366.)

PROHIBITION ON PURCHASE OF TOSHIBA PRODUCTS FOR
RESALE IN MILITARY EXCHANGE STORES

Pub. L. 101-165, title IX, §9087, Nov. 21, 1989, 103 Stat.
1148, provided that during period beginning Nov. 21,
1989, and through Dec. 28, 1991, no product manufac-
tured or assembled by Toshiba America, Inc., or
Toshiba Corporation (or any of its affiliates or subsidi-
aries) may be purchased by the Department of Defense
for the purpose of resale of such product in a military
exchange store or in any other morale, welfare, recre-
ation, or resale activity operated by the Department of
Defense (either directly or by concessionaire), with an
exception for microwave ovens manufactured or assem-
bled in the United States. Similar provisions were con-
tained in the following prior appropriation acts:

Pub. L. 100-463, title VIII, §8092, Oct. 1, 1988, 102 Stat.
2270-34.

Pub. L. 100456, div. A, title III, §313, Sept. 29, 1988, 102
Stat. 1951.

MANDATORY SANCTIONS AGAINST TOSHIBA AND
KONGSBERG

Sections 2442 and 2443 of Pub. L. 100-418 contained
congressional statement of findings, directed President
to impose, for a period of 3 years, (1) a prohibition on
contracting with, and procurement of products and
services from, Toshiba Machine Company and
Kongsberg Trading Company, and any other foreign
person whom President found to have knowingly facili-
tated the diversion of advanced milling machinery by
Toshiba Machine Company and Kongsberg Trading
Company to the Soviet Union, by any department,
agency, or instrumentality of United States Govern-
ment, and (2) a prohibition on importation into United
States of all products produced by Toshiba Machine
Company, Kongsberg Trading Company, and any such
foreign person; and directed President to impose, for a
period of 3 years, a prohibition on contracting with,
and procurement of products and services from, the To-
shiba Corporation and Kongsberg Vaapenfabrikk, by
any department, agency, or instrumentality of the
United States Government, with certain exceptions.

§ 2410b. Missile proliferation control violations

(a) Violations by United States persons
(1) Sanctions

(A) If the President determines that a
United States person knowingly—

(i) exports, transfers, or otherwise engages
in the trade of any item on the MTCR
Annex, in violation of the provisions of sec-
tion 38 (22 U.S.C. 2778) or chapter 7 of the
Arms Export Control Act [22 U.S.C. 2797 et
seq.], section 5 or 6 of this Act [section 2404
or 2405 of this Appendix], or any regulations
or orders issued under any such provisions,

(ii) conspires to or attempts to engage in
such export, transfer, or trade, or

(iii) facilitates such export, transfer, or
trade by any other person,
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then the President shall impose the applicable
sanctions described in subparagraph (B).

(B) The sanctions which apply to a United
States person under subparagraph (A) are the
following:

(i) If the item on the MTCR Annex in-
volved in the export, transfer, or trade is
missile equipment or technology within cat-
egory II of the MTCR Annex, then the Presi-
dent shall deny to such United States per-
son, for a period of 2 years, licenses for the
transfer of missile equipment or technology
controlled under this Act [sections 2401 to
2420 of this Appendix].

(ii) If the item on the MTCR Annex in-
volved in the export, transfer, or trade is
missile equipment or technology within cat-
egory I of the MTCR Annex, then the Presi-
dent shall deny to such United States per-
son, for a period of not less than 2 years, all
licenses for items the export of which is con-
trolled under this Act [sections 2401 to 2420
of this Appendix].

(2) Discretionary sanctions

In the case of any determination referred to
in paragraph (1), the Secretary may pursue
any other appropriate penalties under section
11 of this Act [section 2410 of this Appendix].
(3) Waiver

The President may waive the imposition of
sanctions under paragraph (1) on a person with
respect to a product or service if the President
certifies to the Congress that—

(A) the product or service is essential to
the national security of the United States;
and

(B) such person is a sole source supplier of
the product or service, the product or serv-
ice is not available from any alternative re-
liable supplier, and the need for the product
or service cannot be met in a timely manner
by improved manufacturing processes or
technological developments.

(b) Transfers of missile equipment or technology
by foreign persons
(1) Sanctions

(A) Subject to paragraphs (3) through (7), if
the President determines that a foreign per-
son, after the date of the enactment of this
section [Nov. 5, 1990], knowingly—

(i) exports, transfers, or otherwise engages
in the trade of any MTCR equipment or
technology that contributes to the design,
development, or production of missiles in a
country that is not an MTCR adherent and
would be, if it were United States-origin
equipment or technology, subject to the ju-
risdiction of the United States under this
Act [sections 2401 to 2420 of this Appendix],

(ii) conspires to or attempts to engage in
such export, transfer, or trade, or

(iii) facilitates such export, transfer, or
trade by any other person,

or if the President has made a determination
with respect to a foreign person under section
73(a) of the Arms Export Control Act [22 U.S.C.
2797b(a)], then the President shall impose on
that foreign person the applicable sanctions
under subparagraph (B).
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(B) The sanctions which apply to a foreign
person under subparagraph (A) are the fol-
lowing:

(i) If the item involved in the export,
transfer, or trade is within category II of the
MTCR Annex, then the President shall deny,
for a period of 2 years, licenses for the trans-
fer to such foreign person of missile equip-
ment or technology the export of which is
controlled under this Act [sections 2401 to
2420 of this Appendix].

(ii) If the item involved in the export,
transfer, or trade is within category I of the
MTCR Annex, then the President shall deny,
for a period of not less than 2 years, licenses
for the transfer to such foreign person of
items the export of which is controlled
under this Act [sections 2401 to 2420 of this
Appendix].

(iii) If, in addition to actions taken under
clauses (i) and (ii), the President determines
that the export, transfer, or trade has sub-
stantially contributed to the design, devel-
opment, or production of missiles in a coun-
try that is not an MTCR adherent, then the
President shall prohibit, for a period of not
less than 2 years, the importation into the
United States of products produced by that
foreign person.

(2) Inapplicability with respect to MTCR ad-
herents

Paragraph (1) does not apply with respect
to—

(A) any export, transfer, or trading activ-
ity that is authorized by the laws of an
MTCR adherent, if such authorization is not
obtained by misrepresentation or fraud; or

(B) any export, transfer, or trade of an
item to an end user in a country that is an
MTCR adherent.

(3) Effect of enforcement actions by MTCR ad-
herents

Sanctions set forth in paragraph (1) may not
be imposed under this subsection on a person
with respect to acts described in such para-
graph or, if such sanctions are in effect
against a person on account of such acts, such
sanctions shall be terminated, if an MTCR ad-
herent is taking judicial or other enforcement
action against that person with respect to
such acts, or that person has been found by
the government of an MTCR adherent to be in-
nocent of wrongdoing with respect to such
acts.

(4) Advisory opinions

The Secretary, in consultation with the Sec-
retary of State and the Secretary of Defense,
may, upon the request of any person, issue an
advisory opinion to that person as to whether
a proposed activity by that person would sub-
ject that person to sanctions under this sub-
section. Any person who relies in good faith on
such an advisory opinion which states that the
proposed activity would not subject a person
to such sanctions, and any person who there-
after engages in such activity, may not be
made subject to such sanctions on account of
such activity.
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(5) Waiver and report to Congress

(A) In any case other than one in which an
advisory opinion has been issued under para-
graph (4) stating that a proposed activity
would not subject a person to sanctions under
this subsection, the President may waive the
application of paragraph (1) to a foreign per-
son if the President determines that such
waiver is essential to the national security of
the United States.

(B) In the event that the President decides
to apply the waiver described in subparagraph
(A), the President shall so notify the Congress
not less than 20 working days before issuing
the waiver. Such notification shall include a
report fully articulating the rationale and cir-
cumstances which led the President to apply
the waiver.

(6) Additional waiver

The President may waive the imposition of
sanctions under paragraph (1) on a person with
respect to a product or service if the President
certifies to the Congress that—

(A) the product or service is essential to
the national security of the United States;
and

(B) such person is a sole source supplier of
the product or service, the product or serv-
ice is not available from any alternative re-
liable supplier, and the need for the product
or service cannot be met in a timely manner
by improved manufacturing processes or
technological developments.

(7) Exceptions

The President shall not apply the sanction
under this subsection prohibiting the importa-
tion of the products of a foreign person—

(A) in the case of procurement of defense
articles or defense services—

(i) under existing contracts or sub-
contracts, including the exercise of op-
tions for production quantities to satisfy
requirements essential to the national se-
curity of the United States;

(ii) if the President determines that the
person to which the sanctions would be ap-
plied is a sole source supplier of the de-
fense articles and services, that the de-
fense articles or services are essential to
the national security of the United States,
and that alternative sources are not read-
ily or reasonably available; or

(iii) if the President determines that
such articles or services are essential to
the national security of the United States
under defense coproduction agreements or
NATO Programs of Cooperation;

(B) to products or services provided under
contracts entered into before the date on
which the President publishes his intention
to impose the sanctions; or

(C) to—

(i) spare parts,

(ii) component parts, but not finished
products, essential to United States prod-
ucts or production,

(iii) routine services and maintenance of
products, to the extent that alternative
sources are not readily or reasonably
available, or
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(iv) information and technology essen-
tial to United States products or produc-
tion.

(c) Definitions

For purposes of this section and subsections
(k) and (1) of section 6 [section 2405(k) and (I) of
this Appendix]—

(1) the term ‘‘missile”” means a category I
system as defined in the MTCR Annex, and
any other unmanned delivery system of simi-
lar capability, as well as the specially de-
signed production facilities for these systems;

(2) the term ‘‘Missile Technology Control
Regime’ or “MTCR’” means the policy state-
ment, between the United States, the United
Kingdom, the Federal Republic of Germany,
France, Italy, Canada, and Japan, announced
on April 16, 1987, to restrict sensitive missile-
relevant transfers based on the MTCR Annex,
and any amendments thereto;

(3) the term ‘“MTCR adherent” means a
country that participates in the MTCR or
that, pursuant to an international under-
standing to which the United States is a
party, controls MTCR equipment or tech-
nology in accordance with the criteria and
standards set forth in the MTCR;

(4) the term ‘“‘“MTCR Annex” means the
Guidelines and Equipment and Technology
Annex of the MTCR, and any amendments
thereto;

(5) the terms ‘‘missile equipment or tech-
nology” and ‘“MTCR equipment or tech-
nology’ mean those items listed in category I
or category II of the MTCR Annex;

(6) the term ‘‘foreign person’ means any per-
son other than a United States person;

(T)(A) the term ‘‘person’” means a natural
person as well as a corporation, business asso-
ciation, partnership, society, trust, any other
nongovernmental entity, organization, or
group, and any governmental entity operating
as a business enterprise, and any successor of
any such entity; and

(B) in the case of countries where it may be
impossible to identify a specific governmental
entity referred to in subparagraph (A), the
term ‘‘person’ means—

(i) all activities of that government relat-
ing to the development or production of any
missile equipment or technology; and

(ii) all activities of that government af-
fecting the development or production of
aircraft, electronics, and space systems or
equipment; and

(8) the term ‘‘otherwise engaged in the trade
of”” means, with respect to a particular export
or transfer, to be a freight forwarder or des-
ignated exporting agent, or a consignee or end
user of the item to be exported or transferred.

(Pub. L. 96-72, §11B, as added Pub. L. 101-510, div.
A, title XVII, §1702(b), Nov. 5, 1990, 104 Stat.
1741.)

REFERENCES IN TEXT

The Arms Export Control Act, referred to in subsec.
(a)()(A)({), is Pub. L. 90-269, Oct. 22, 1968, 82 Stat. 1320,
as amended. Chapter 7 of the Act is classified generally
to subchapter VII (§2797 et seq.) of chapter 39 of Title
22, Foreign Relations and Intercourse. For complete



