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An additional amendment of subdivision (a) is made 
to conform it with an amendment being made to Rule 
32. Rule 32(a)(7) generally requires a brief to include a 
certificate of compliance with type-volume limitations 
contained in that rule. (No certificate is required if a 
brief does not exceed 30 pages, or 15 pages for a reply 
brief.) Rule 28(a) is amended to include that certificate 
in the list of items that must be included in a brief 
whenever it is required by Rule 32. 

Subdivision (g). The amendments delete subdivision 
(g) that limited a principal brief to 50 pages and a reply 
brief to 25 pages. The length limitations have been 
moved to Rule 32. Rule 32 deals generally with the for-
mat for a brief or appendix. 

Subdivision (h). The amendment requires an appellee’s 
brief to comply with Rule 28(a)(1) through (11) with re-
gard to a cross-appeal. The addition of separate para-
graphs requiring a corporate disclosure statement, 
table of authorities, statement of facts, and certificate 
of compliance increased the relevant paragraphs of sub-
division (a) from (7) to (11). The other changes are sty-
listic; no substantive changes are intended. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

Subdivision (j). In the past, Rule 28(j) has required par-
ties to describe supplemental authorities ‘‘without ar-
gument.’’ Enforcement of this restriction has been lax, 
in part because of the difficulty of distinguishing 
‘‘state[ment] . . . [of] the reasons for the supplemental 
citations,’’ which is required, from ‘‘argument’’ about 
the supplemental citations, which is forbidden. 

As amended, Rule 28(j) continues to require parties to 
state the reasons for supplemental citations, with ref-
erence to the part of a brief or oral argument to which 
the supplemental citations pertain. But Rule 28(j) no 
longer forbids ‘‘argument.’’ Rather, Rule 28(j) permits 
parties to decide for themselves what they wish to say 
about supplemental authorities. The only restriction 
upon parties is that the body of a Rule 28(j) letter—that 
is, the part of the letter that begins with the first word 
after the salutation and ends with the last word before 
the complimentary close—cannot exceed 350 words. All 
words found in footnotes will count toward the 350- 
word limit. 

Changes Made After Publication and Comments. No 
changes were made to the text of the proposed amend-
ment or to the Committee Note, except that the word 
limit was increased from 250 to 350 in response to the 
complaint of some commentators that parties would 
have difficulty bringing multiple supplemental authori-
ties to the attention of the court in one 250-word letter. 

COMMITTEE NOTES ON RULES—2005 AMENDMENT 

Subdivision (c). Subdivision (c) has been amended to 
delete a sentence that authorized an appellee who had 
cross-appealed to file a brief in reply to the appellant’s 
response. All rules regarding briefing in cases involving 
cross-appeals have been consolidated into new Rule 
28.1. 

Subdivision (h). Subdivision (h)—regarding briefing in 
cases involving cross-appeals—has been deleted. All 
rules regarding such briefing have been consolidated 
into new Rule 28.1. 

Rule 28.1. Cross-Appeals 

(a) APPLICABILITY. This rule applies to a case 
in which a cross-appeal is filed. Rules 28(a)–(c), 
31(a)(1), 32(a)(2), and 32(a)(7)(A)–(B) do not apply 
to such a case, except as otherwise provided in 
this rule. 

(b) DESIGNATION OF APPELLANT. The party who 
files a notice of appeal first is the appellant for 
the purposes of this rule and Rules 30 and 34. If 
notices are filed on the same day, the plaintiff 
in the proceeding below is the appellant. These 
designations may be modified by the parties’ 
agreement or by court order. 

(c) BRIEFS. In a case involving a cross-appeal: 
(1) Appellant’s Principal Brief. The appellant 

must file a principal brief in the appeal. That 
brief must comply with Rule 28(a). 

(2) Appellee’s Principal and Response Brief. 
The appellee must file a principal brief in the 
cross-appeal and must, in the same brief, re-
spond to the principal brief in the appeal. That 
appellee’s brief must comply with Rule 28(a), 
except that the brief need not include a state-
ment of the case or a statement of the facts 
unless the appellee is dissatisfied with the ap-
pellant’s statement. 

(3) Appellant’s Response and Reply Brief. The 
appellant must file a brief that responds to the 
principal brief in the cross-appeal and may, in 
the same brief, reply to the response in the ap-
peal. That brief must comply with Rule 
28(a)(2)–(9) and (11), except that none of the 
following need appear unless the appellant is 
dissatisfied with the appellee’s statement in 
the cross-appeal: 

(A) the jurisdictional statement; 
(B) the statement of the issues; 
(C) the statement of the case; 
(D) the statement of the facts; and 
(E) the statement of the standard of re-

view. 

(4) Appellee’s Reply Brief. The appellee may 
file a brief in reply to the response in the 
cross-appeal. That brief must comply with 
Rule 28(a)(2)–(3) and (11) and must be limited 
to the issues presented by the cross-appeal. 

(5) No Further Briefs. Unless the court per-
mits, no further briefs may be filed in a case 
involving a cross-appeal. 

(d) COVER. Except for filings by unrepresented 
parties, the cover of the appellant’s principal 
brief must be blue; the appellee’s principal and 
response brief, red; the appellant’s response and 
reply brief, yellow; the appellee’s reply brief, 
gray; an intervenor’s or amicus curiae’s brief, 
green; and any supplemental brief, tan. The 
front cover of a brief must contain the informa-
tion required by Rule 32(a)(2). 

(e) LENGTH. 
(1) Page Limitation. Unless it complies with 

Rule 28.1(e)(2) and (3), the appellant’s principal 
brief must not exceed 30 pages; the appellee’s 
principal and response brief, 35 pages; the ap-
pellant’s response and reply brief, 30 pages; 
and the appellee’s reply brief, 15 pages. 

(2) Type-Volume Limitation. 
(A) The appellant’s principal brief or the 

appellant’s response and reply brief is ac-
ceptable if: 

(i) it contains no more than 14,000 words; 
or 

(ii) it uses a monospaced face and con-
tains no more than 1,300 lines of text. 

(B) The appellee’s principal and response 
brief is acceptable if: 

(i) it contains no more than 16,500 words; 
or 

(ii) it uses a monospaced face and con-
tains no more than 1,500 lines of text. 

(C) The appellee’s reply brief is acceptable 
if it contains no more than half of the type 
volume specified in Rule 28.1(e)(2)(A). 
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(3) Certificate of Compliance. A brief submit-
ted under Rule 28.1(e)(2) must comply with 
Rule 32(a)(7)(C). 

(f) TIME TO SERVE AND FILE A BRIEF. Briefs 
must be served and filed as follows: 

(1) the appellant’s principal brief, within 40 
days after the record is filed; 

(2) the appellee’s principal and response 
brief, within 30 days after the appellant’s prin-
cipal brief is served; 

(3) the appellant’s response and reply brief, 
within 30 days after the appellee’s principal 
and response brief is served; and 

(4) the appellee’s reply brief, within 14 days 
after the appellant’s response and reply brief 
is served, but at least 7 days before argument 
unless the court, for good cause, allows a later 
filing. 

(As added Apr. 25, 2005, eff. Dec. 1, 2005; amended 
Mar. 26, 2009, eff. Dec. 1, 2009.) 

COMMITTEE NOTES ON RULES—2005 

The Federal Rules of Appellate Procedure have said 
very little about briefing in cases involving cross-ap-
peals. This vacuum has frustrated judges, attorneys, 
and parties who have sought guidance in the rules. 
More importantly, this vacuum has been filled by con-
flicting local rules regarding such matters as the num-
ber and length of briefs, the colors of the covers of 
briefs, and the deadlines for serving and filing briefs. 
These local rules have created a hardship for attorneys 
who practice in more than one circuit. 

New Rule 28.1 provides a comprehensive set of rules 
governing briefing in cases involving cross-appeals. The 
few existing provisions regarding briefing in such cases 
have been moved into new Rule 28.1, and several new 
provisions have been added to fill the gaps in the exist-
ing rules. The new provisions reflect the practices of 
the large majority of circuits and, to a significant ex-
tent, the new provisions have been patterned after the 
requirements imposed by Rules 28, 31, and 32 on briefs 
filed in cases that do not involve cross-appeals. 

Subdivision (a). Subdivision (a) makes clear that, in a 
case involving a cross-appeal, briefing is governed by 
new Rule 28.1, and not by Rules 28(a), 28(b), 28(c), 
31(a)(1), 32(a)(2), 32(a)(7)(A), and 32(a)(7)(B), except to 
the extent that Rule 28.1 specifically incorporates those 
rules by reference. 

Subdivision (b). Subdivision (b) defines who is the ‘‘ap-
pellant’’ and who is the ‘‘appellee’’ in a case involving 
a cross-appeal. Subdivision (b) is taken directly from 
former Rule 28(h), except that subdivision (b) refers to 
a party being designated as an appellant ‘‘for the pur-
poses of this rule and Rules 30 and 34,’’ whereas former 
Rule 28(h) also referred to Rule 31. Because the matter 
addressed by Rule 31(a)(1)—the time to serve and file 
briefs—is now addressed directly in new Rule 28.1(f), the 
cross-reference to Rule 31 is no longer necessary. In 
Rule 31 and in all rules other than Rules 28.1, 30, and 34, 
references to an ‘‘appellant’’ refer both to the appellant 
in an appeal and to the cross-appellant in a cross-ap-
peal, and references to an ‘‘appellee’’ refer both to the 
appellee in an appeal and to the cross-appellee in a 
cross-appeal. Cf. Rule 31(c). 

Subdivision (c). Subdivision (c) provides for the filing 
of four briefs in a case involving a cross-appeal. This 
reflects the practice of every circuit except the Sev-
enth. See 7th Cir. R. 28(d)(1)(a). 

The first brief is the ‘‘appellant’s principal brief.’’ 
That brief—like the appellant’s principal brief in a case 
that does not involve a cross-appeal—must comply with 
Rule 28(a). 

The second brief is the ‘‘appellee’s principal and re-
sponse brief.’’ Because this brief serves as the appel-
lee’s principal brief on the merits of the cross-appeal, 
as well as the appellee’s response brief on the merits of 

the appeal, it must also comply with Rule 28(a), with 
the limited exceptions noted in the text of the rule. 

The third brief is the ‘‘appellant’s response and reply 
brief.’’ Like a response brief in a case that does not in-
volve a cross-appeal—that is, a response brief that does 
not also serve as a principal brief on the merits of a 
cross-appeal—the appellant’s response and reply brief 
must comply with Rule 28(a)(2)–(9) and (11), with the ex-
ceptions noted in the text of the rule. See Rule 28(b). 
The one difference between the appellant’s response 
and reply brief, on the one hand, and a response brief 
filed in a case that does not involve a cross-appeal, on 
the other, is that the latter must include a corporate 
disclosure statement. See Rule 28(a)(1) and (b). An ap-
pellant filing a response and reply brief in a case in-
volving a cross-appeal has already filed a corporate dis-
closure statement with its principal brief on the merits 
of the appeal. 

The fourth brief is the ‘‘appellee’s reply brief.’’ Like 
a reply brief in a case that does not involve a cross-ap-
peal, it must comply with Rule 28(c), which essentially 
restates the requirements of Rule 28(a)(2)–(3) and (11). 
(Rather than restating the requirements of Rule 
28(a)(2)–(3) and (11), as Rule 28(c) does, Rule 28.1(c)(4) in-
cludes a direct cross-reference.) The appellee’s reply 
brief must also be limited to the issues presented by 
the cross-appeal. 

Subdivision (d). Subdivision (d) specifies the colors of 
the covers on briefs filed in a case involving a cross-ap-
peal. It is patterned after Rule 32(a)(2), which does not 
specifically refer to cross-appeals. 

Subdivision (e). Subdivision (e) sets forth limits on the 
length of the briefs filed in a case involving a cross-ap-
peal. It is patterned after Rule 32(a)(7), which does not 
specifically refer to cross-appeals. Subdivision (e) per-
mits the appellee’s principal and response brief to be 
longer than a typical principal brief on the merits be-
cause this brief serves not only as the principal brief on 
the merits of the cross-appeal, but also as the response 
brief on the merits of the appeal. Likewise, subdivision 
(e) permits the appellant’s response and reply brief to 
be longer than a typical reply brief because this brief 
serves not only as the reply brief in the appeal, but also 
as the response brief in the cross-appeal. For purposes 
of determining the maximum length of an amicus 
curiae’s brief filed in a case involving a cross-appeal, 
Rule 29(d)’s reference to ‘‘the maximum length author-
ized by these rules for a party’s principal brief’’ should 
be understood to refer to subdivision (e)’s limitations 
on the length of an appellant’s principal brief. 

Subdivision (f). Subdivision (f) provides deadlines for 
serving and filing briefs in a cross-appeal. It is pat-
terned after Rule 31(a)(1), which does not specifically 
refer to cross-appeals. 

Changes Made After Publication and Comments. The 
Committee adopted the recommendation of the Style 
Subcommittee that the text of Rule 28.1 be changed in 
a few minor respects to improve clarity. (That recom-
mendation is described below.) The Committee also 
adopted three suggestions made by the Department of 
Justice: (1) A sentence was added to the Committee 
Note to Rule 28.1(b) to clarify that the term ‘‘appel-
lant’’ (and ‘‘appellee’’) as used by rules other than 
Rules 28.1, 30, and 34, refers to both the appellant in an 
appeal and the cross-appellant in a cross-appeal (and to 
both the appellee in an appeal and the cross-appellee in 
a cross-appeal). (2) Rule 28.1(d) was amended to pre-
scribe cover colors for supplemental briefs and briefs 
filed by an intervenor or amicus curiae. (3) A few words 
were added to the Committee Note to Rule 28.1(e) to 
clarify the length of an amicus curiae’s brief. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Subdivision (f)(4). Subdivision (f)(4) formerly required 
that the appellee’s reply brief be served ‘‘at least 3 days 
before argument unless the court, for good cause, al-
lows a later filing.’’ Under former Rule 26(a), ‘‘3 days’’ 
could mean as many as 5 or even 6 days. See the Note 
to Rule 26. Under revised Rule 26(a), intermediate 
weekends and holidays are counted. Changing ‘‘3 days’’ 



Page 54 TITLE 28, APPENDIX—RULES OF APPELLATE PROCEDURE Rule 29 

to ‘‘7 days’’ alters the period accordingly. Under revised 
Rule 26(a), when a period ends on a weekend or holiday, 
one must continue to count in the same direction until 
the next day that is not a weekend or holiday; the 
choice of the 7-day period for subdivision (f)(4) will 
minimize such occurrences. 

Rule 29. Brief of an Amicus Curiae 

(a) WHEN PERMITTED. The United States or its 
officer or agency or a state may file an amicus- 
curiae brief without the consent of the parties 
or leave of court. Any other amicus curiae may 
file a brief only by leave of court or if the brief 
states that all parties have consented to its fil-
ing. 

(b) MOTION FOR LEAVE TO FILE. The motion 
must be accompanied by the proposed brief and 
state: 

(1) the movant’s interest; and 
(2) the reason why an amicus brief is desir-

able and why the matters asserted are rel-
evant to the disposition of the case. 

(c) CONTENTS AND FORM. An amicus brief must 
comply with Rule 32. In addition to the require-
ments of Rule 32, the cover must identify the 
party or parties supported and indicate whether 
the brief supports affirmance or reversal. An 
amicus brief need not comply with Rule 28, but 
must include the following: 

(1) if the amicus curiae is a corporation, a 
disclosure statement like that required of par-
ties by Rule 26.1; 

(2) a table of contents, with page references; 
(3) a table of authorities—cases (alphabeti-

cally arranged), statutes, and other authori-
ties—with references to the pages of the brief 
where they are cited; 

(4) a concise statement of the identity of the 
amicus curiae, its interest in the case, and the 
source of its authority to file; 

(5) unless the amicus curiae is one listed in 
the first sentence of Rule 29(a), a statement 
that indicates whether: 

(A) a party’s counsel authored the brief in 
whole or in part; 

(B) a party or a party’s counsel contrib-
uted money that was intended to fund pre-
paring or submitting the brief; and 

(C) a person—other than the amicus cu-
riae, its members, or its counsel—contrib-
uted money that was intended to fund pre-
paring or submitting the brief and, if so, 
identifies each such person; 

(6) an argument, which may be preceded by 
a summary and which need not include a 
statement of the applicable standard of re-
view; and 

(7) a certificate of compliance, if required by 
Rule 32(a)(7). 

(d) LENGTH. Except by the court’s permission, 
an amicus brief may be no more than one-half 
the maximum length authorized by these rules 
for a party’s principal brief. If the court grants 
a party permission to file a longer brief, that ex-
tension does not affect the length of an amicus 
brief. 

(e) TIME FOR FILING. An amicus curiae must 
file its brief, accompanied by a motion for filing 
when necessary, no later than 7 days after the 
principal brief of the party being supported is 

filed. An amicus curiae that does not support ei-
ther party must file its brief no later than 7 
days after the appellant’s or petitioner’s prin-
cipal brief is filed. A court may grant leave for 
later filing, specifying the time within which an 
opposing party may answer. 

(f) REPLY BRIEF. Except by the court’s permis-
sion, an amicus curiae may not file a reply brief. 

(g) ORAL ARGUMENT. An amicus curiae may 
participate in oral argument only with the 
court’s permission. 

(As amended Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 
28, 2010, eff. Dec. 1, 2010.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

Only five circuits presently regulate the filing of the 
brief of an amicus curiae. See D.C. Cir. Rule 18(j); 1st 
Cir. Rule 23(10); 6th Cir. Rule 17(4); 9th Cir. Rule 18(9); 
10th Cir. Rule 20. This rule follows the practice of a ma-
jority of circuits in requiring leave of court to file an 
amicus brief except under the circumstances stated 
therein. Compare Supreme Court Rule 42. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition 
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style 
and terminology consistent throughout the appellate 
rules. These changes are intended to be stylistic only. 

Several substantive changes are made in this rule, 
however. 

Subdivision (a). The major change in this subpart is 
that when a brief is filed with the consent of all par-
ties, it is no longer necessary to obtain the parties’ 
written consent and to file the consents with the brief. 
It is sufficient to obtain the parties’ oral consent and 
to state in the brief that all parties have consented. It 
is sometimes difficult to obtain all the written con-
sents by the filing deadline and it is not unusual for 
counsel to represent that parties have consented; for 
example, in a motion for extension of time to file a 
brief it is not unusual for the movant to state that the 
other parties have been consulted and they do not ob-
ject to the extension. If a party’s consent has been mis-
represented, the party will be able to take action before 
the court considers the amicus brief. 

The District of Columbia is added to the list of enti-
ties allowed to file an amicus brief without consent of 
all parties. The other changes in this material are sty-
listic. 

Subdivision (b). The provision in the former rule, 
granting permission to conditionally file the brief with 
the motion, is changed to one requiring that the brief 
accompany the motion. Sup. Ct. R. 37.4 requires that 
the proposed brief be presented with the motion. 

The former rule only required the motion to identify 
the applicant’s interest and to generally state the rea-
sons why an amicus brief is desirable. The amended 
rule additionally requires that the motion state the 
relevance of the matters asserted to the disposition of 
the case. As Sup. Ct. R. 37.1 states: 

An amicus curiae brief which brings relevant matter 
to the attention of the Court that has not already 
been brought to its attention by the parties is of con-
siderable help to the Court. An amicus curiae brief 
which does not serve this purpose simply burdens the 
staff and facilities of the Court and its filing is not 
favored. 

Because the relevance of the matters asserted by an 
amicus is ordinarily the most compelling reason for 
granting leave to file, the Committee believes that it is 
helpful to explicitly require such a showing. 

Subdivision (c). The provisions in this subdivision are 
entirely new. Previously there was confusion as to 
whether an amicus brief must include all of the items 
listed in Rule 28. Out of caution practitioners in some 
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