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changed in Rule 4(a)(4), language that made a notice of
appeal void if it was filed before, or during the pend-
ency of, certain posttrial motions, courts have found
that a notice of appeal is premature if it is filed before
the court disposes of a motion for rehearing. See, e.g.,
In re X-Cel, Inc., 823 F.2d 192 (7th Cir. 1987); In re Shah,
859 F'.2d 1463 (10th Cir. 1988). The Committee wants to
achieve the same result here as in Rule 4, the elimi-
nation of a procedural trap.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Subdivision (b). Language 1is added to Rule
6(b)(2)(A)(ii) to conform with the corresponding provi-
sion in Rule 4(a)(4). The new language is clarifying
rather than substantive. The existing rule states that a
party intending to challenge an alteration or amend-
ment of a judgment must file an amended notice of ap-
peal. Of course if a party has not previously filed a no-
tice of appeal, the party would simply file a notice of
appeal not an amended one. The new language states
that the party must file ‘‘a notice of appeal or amended
notice of appeal.”

COMMITTEE NOTES ON RULES—2009 AMENDMENT
Subdivision (b)(2)(B). The times set in the former rule

at 10 days have been revised to 14 days. See the Note to
Rule 26.

REFERENCES IN TEXT

The Bankruptcy Rules, referred to in subd.
(M)(2)(A){), (B)({), are set out in the Appendix to Title
11, Bankruptcy.

Rule 7. Bond for Costs on Appeal in a Civil Case

In a civil case, the district court may require
an appellant to file a bond or provide other secu-
rity in any form and amount necessary to en-
sure payment of costs on appeal. Rule 8(b) ap-
plies to a surety on a bond given under this rule.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is derived from FRCP 73(c) without change
in substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The amendment would eliminate the provision of the
present rule that requires the appellant to file a $250
bond for costs on appeal at the time of filing his notice
of appeal. The $250 provision was carried forward in the
F.R.App.P. from former Rule 73(c) of the F.R.Civ.P.,
and the $250 figure has remained unchanged since the
adoption of that rule in 1937. Today it bears no rela-
tionship to actual costs. The amended rule would leave
the question of the need for a bond for costs and its
amount in the discretion of the court.

COMMITTEE NOTES ON RULES—1998 AMENDMENT
The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

Rule 8. Stay or Injunction Pending Appeal

(a) MOTION FOR STAY.

(1) Initial Motion in the District Court. A party
must ordinarily move first in the district
court for the following relief:
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(A) a stay of the judgment or order of a
district court pending appeal;

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying, restor-
ing, or granting an injunction while an ap-
peal is pending.

(2) Motion in the Court of Appeals; Conditions
on Relief. A motion for the relief mentioned in
Rule 8(a)(1) may be made to the court of ap-
peals or to one of its judges.

(A) The motion must:

(i) show that moving first in the district
court would be impracticable; or

(ii) state that, a motion having been
made, the district court denied the motion
or failed to afford the relief requested and
state any reasons given by the district
court for its action.

(B) The motion must also include:

(i) the reasons for granting the relief re-
quested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting facts
subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give reasonable
notice of the motion to all parties.

(D) A motion under this Rule 8(a)(2) must
be filed with the circuit clerk and normally
will be considered by a panel of the court.
But in an exceptional case in which time re-
quirements make that procedure impractica-
ble, the motion may be made to and consid-
ered by a single judge.

(E) The court may condition relief on a
party’s filing a bond or other appropriate se-
curity in the district court.

(b) PROCEEDING AGAINST A SURETY. If a party
gives security in the form of a bond or stipula-
tion or other undertaking with one or more
sureties, each surety submits to the jurisdiction
of the district court and irrevocably appoints
the district clerk as the surety’s agent on whom
any papers affecting the surety’s liability on the
bond or undertaking may be served. On motion,
a surety’s liability may be enforced in the dis-
trict court without the necessity of an independ-
ent action. The motion and any notice that the
district court prescribes may be served on the
district clerk, who must promptly mail a copy
to each surety whose address is known.

(c) STAY IN A CRIMINAL CASE. Rule 38 of the
Federal Rules of Criminal Procedure governs a
stay in a criminal case.

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr.
27, 1995, eff. Dec. 1, 1995; Apr. 24, 1998, eff. Dec. 1,
1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). While the power of a court of appeals
to stay proceedings in the district court during the
pendency of an appeal is not explicitly conferred by
statute, it exists by virtue of the all writs statute, 28
U.S.C. §1651. Eastern Greyhound Lines v. Fusco, 310 F.2d
632 (6th Cir., 1962); United States v. Lynd, 301 F.2d 818
(5th Cir., 1962); Public Utilities Commission of Dist. of Col.
v. Capital Transit Co., 94 U.S.App.D.C. 140, 214 F.2d 242
(1954). And the Supreme Court has termed the power
‘“‘inherent” (In re McKenzie, 180 U.S. 536, 551, 21 S.Ct.
468, 45 L.Ed. 657 (1901)) and ‘‘part of its (the court of ap-
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peals) traditional equipment for the administration of
justice.” (Scripps-Howard Radio v. F.C.C., 316 U.S. 4,
9-10, 62 S.Ct. 875, 86 L.Ed. 1229 (1942)). The power of a
single judge of the court of appeals to grant a stay
pending appeal was recognized in In re McKenzie, supra.
Alexander v. United States, 173 F.2d 865 (9th Cir., 1949)
held that a single judge could not stay the judgment of
a district court, but it noted the absence of a rule of
court authorizing the practice. FRCP 62(g) adverts to
the grant of a stay by a single judge of the appellate
court. The requirement that application be first made
to the district court is the case law rule. Cumberland
Tel. & Tel. Co. v. Louisiana Public Service Commission, 260
U.S. 212, 219, 43 S.Ct. 75, 67 L.Ed. 217 (1922); United States
v. El-O-Pathic Pharmacy, 192 F.2d 62 (9th Cir., 1951);
United States v. Hansell, 109 F.2d 613 (2d Cir., 1940). The
requirement is explicitly stated in FRCrP 38(c) and in
the rules of the First, Third, Fourth and Tenth Cir-
cuits. See also Supreme Court Rules 18 and 27.

The statement of the requirement in the proposed
rule would work a minor change in present practice.
FRCP 73(e) requires that if a bond for costs on appeal
or a supersedeas bond is offered after the appeal is
docketed, leave to file the bond must be obtained from
the court of appeals. There appears to be no reason why
matters relating to supersedeas and cost bonds should
not be initially presented to the district court when-
ever they arise prior to the disposition of the appeal.
The requirement of FRCP 73(e) appears to be a conces-
sion to the view that once an appeal is perfected, the
district court loses all power over its judgment. See In
re Federal Facilities Trust, 227 F.2d 651 (7th Cir., 1955) and
cases—cited at 6564-655. No reason appears why all ques-
tions related to supersedeas or the bond for costs on ap-
peal should not be presented in the first instance to the
district court in the ordinary case.

Subdivision (b). The provisions respecting a surety
upon a bond or other undertaking are based upon FRCP
65.1.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rule 8(b) are technical. No sub-
stantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (c). The amendment conforms subdivision
(c) to previous amendments to Fed. R. Crim. P. 38. This
amendment strikes the reference to subdivision (a) of
Fed. R. Crim. P. 38 so that Fed. R. App. P. 8(c) refers
instead to all of Criminal Rule 38. When Rule 8(c) was
adopted Fed. R. Crim. P. 38(a) included the procedures
for obtaining a stay of execution when the sentence in
question was death, imprisonment, a fine, or probation.
Criminal Rule 38 was later amended and now addresses
those topics in separate subdivisions. Subdivision 38(a)
now addresses only stays of death sentences. The prop-
er cross reference is to all of Criminal Rule 38.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

REFERENCES IN TEXT

Rule 38 of the Federal Rules of Criminal Procedure,
referred to in subd. (c), are set out in the Appendix to
Title 18, Crimes and Criminal Procedure.

Rule 9. Release in a Criminal Case

(a) RELEASE BEFORE JUDGMENT OF CONVICTION.

(1) The district court must state in writing,
or orally on the record, the reasons for an
order regarding the release or detention of a
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defendant in a criminal case. A party appeal-
ing from the order must file with the court of
appeals a copy of the district court’s order and
the court’s statement of reasons as soon as
practicable after filing the notice of appeal.
An appellant who questions the factual basis
for the district court’s order must file a tran-
script of the release proceedings or an expla-
nation of why a transcript was not obtained.

(2) After reasonable notice to the appellee,
the court of appeals must promptly determine
the appeal on the basis of the papers, affida-
vits, and parts of the record that the parties
present or the court requires. Unless the court
so orders, briefs need not be filed.

(3) The court of appeals or one of its judges
may order the defendant’s release pending the
disposition of the appeal.

(b) RELEASE AFTER JUDGMENT OF CONVICTION.
A party entitled to do so may obtain review of
a district-court order regarding release after a
judgment of conviction by filing a notice of ap-
peal from that order in the district court, or by
filing a motion in the court of appeals if the
party has already filed a notice of appeal from
the judgment of conviction. Both the order and
the review are subject to Rule 9(a). The papers
filed by the party seeking review must include a
copy of the judgment of conviction.

(c) CRITERIA FOR RELEASE. The court must
make its decision regarding release in accord-
ance with the applicable provisions of 18 U.S.C.
§§ 3142, 3143, and 3145(c).

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Pub.
L. 98-473, title II, §210, Oct. 12, 1984, 98 Stat. 1987;
Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff.
Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). The appealability of release orders en-
tered prior to a judgment of conviction is determined
by the provisions of 18 U.S.C. §3147, as qualified by 18
U.S.C. §3148, and by the rule announced in Stack v.
Boyle, 342 U.S. 1, 72 S.Ct. 1, 96 L.Ed. 3 (1951), holding cer-
tain orders respecting release appealable as final orders
under 28 U.S.C. §1291. The language of the rule, ‘‘(an)n
appeal authorized by law from an order refusing or im-
posing conditions of release,” is intentionally broader
than that used in 18 U.S.C. §3147 in describing orders
made appealable by that section. The summary proce-
dure ordained by the rule is intended to apply to all ap-
peals from orders respecting release, and it would ap-
pear that at least some orders not made appealable by
18 U.S.C. §3147 are nevertheless appealable under the
Stack v. Boyle rationale. See, for example, United States
v. Foster, 278 F.2d 567 (2d Cir., 1960), holding appealable
an order refusing to extend bail limits. Note also the
provisions of 18 U.S.C. §3148, which after withdrawing
from persons charged with an offense punishable by
death and from those who have been convicted of an of-
fense the right of appeal granted by 18 U.S.C. §3147, ex-
pressly preserves ‘‘other rights to judicial review of
conditions of release or orders of detention.”

The purpose of the subdivision is to insure the expedi-
tious determination of appeals respecting release or-
ders, an expedition commanded by 18 U.S.C. §3147 and
by the Court in Stack v. Boyle, supra. It permits such
appeals to be heard on an informal record without the
necessity of briefs and on reasonable notice. Equally
important to the just and speedy disposition of these
appeals is the requirement that the district court state
the reasons for its decision. See Jones v. United States,
358 F.2d 543 (D.C. Cir., 1966); Rhodes v. United States, 275
F.2d 78 (4th Cir., 1960); United States v. Williams, 253 F.2d
144 ('Tth Cir., 1958).
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